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---On Commencing at 10:00 A.M, 


MR. POLLOCK: The United Steel Workers 
of America. Mr. Mahoney, Mr. Sefton, Mr. Storey, Mr. 
Ingle and Mr. Park, 

We have both read your brief with con- 
Siderable interest. The manner of presentation is 


up to yourselves. If you want to deal with the points 


seriatim as you go along with your presentation 
wnat aisipenfec tly fine..,,..Ih you want to,read oie 
parts of it, do so. The presentation is up to you 

MR. MAHONEY: Mr, Commissioner, Director 
Sefton, who is Director of District 6. We have an 
interdall commission of the congress studying the 
labour movement. He is on this commission and will not 
be able to be with us through the whole piece. I would 
therefore like to call on him to make a few preliininary 
remarks as he had some of the responsibility of pre- 
paring this submission. 

MR. SEFTON: Mr. Commissioner, I have 
already made my apology to osyou that I would not be 
able to be here for the hearing today, because of 
other peeebbciaieeiee. I am in full accord with 
the things that are Pkt brief and, of course, my 
colleagues here will spend as long as you wish to 
have them here to talk to you.about the points. I 
am also the Chairman of the White Collar Committee 
in the Canadian Labour Congress and I just wanted to 
point out that in the end of our brief, there are a 
couple of points we have made about organization of 


white collar workers and office workers, We feel 


that the law and the procedures of the Labour 
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Relations Board along with a number of otner things 
but certainly definitely because of these procedures 
Makesit very difficult, if not Ginpossible am A Tos 
of cases,to organize and get certified for white 
collar workers, 

We, in our Union, have organized =< I 
Just Torget offhand, 1 think SO°o0r 35 unite and’ we 
have had a number of cases in the last couple of years 
where the delays in the certification period take well 
over a year. 
We think this is a severe injustice. We have made 
Some recommendations for changes in the procedures 
and also a recommendation to limit the time that the 
application for certification can be questioned. Of 
COurse; athe basis tor this! 18, surély af Wer apply 
forra group of people in an office, the company must 
know what they are doing and what their duties are, 
and I think a reasonable time limit for them to make 
their case before the Board can be expected and should 
be available for people in this field who are trying 
to get organized. Unless we get some relief in this 
it is continuing to be tremendously difficult and I 
suppose that old ‘aw » almost a truism of justice 
delayed is no justice at all would be particularly 

of 

applicable in these kinds / situations. It is some- 
thing that we think this main producing province in 
Ontario should give a little bit of leadership to, 
and we would urge your Commission to have a serious 
look at this injustice. As you know, there has been 


a lot of desire on the part of white collar people in 


government and some of the professions and in the 
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offices now to obtain the benefits of organization and 
collective bargaining, and we think the law, the Labour 
Relations Act, as archaic inthe Way it prevents some 
of them from getting it. These cases can be cited 
by our people to you here in more detail as they 
progress. 

that is ali Lwould like to say. 

MR. POLLOCK: From those remarks, Mr, 
Sefton, and some of the material included in your 
brief, I think it is only fair to suggest to you 
that some of the matters are not within the terms of 
reference of this Commission to make recommendations 
upon directly. There is a lot of material in here 
With relation to the organization and arbitration 
during the currency of the agreement and conciliation 
services, bargaining in good faith, union security 
and those matters which can only nave an indirect 
effect upon the recommendations of the Commission, We 
have no jurisdiction to consider a wholesale amendment 
of the Labour Relations Act, as. such, but many of the 
ee that are raised, as we all know, sometimes are 
reflected in the matters that we are mainly concerned 
with, that is, industrial disputes. 

MR. SEFTON: The only point I would like 
to make in reply to that is that sections of any 
act that impinge on the natural and legitimate rights 
of people in the province, I would think came within 
the jurisdiction of your Commission, and this is the 
point in raising this particular matter now, because 


of the fact that the law as it stands now is almost 
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prohibitive in its application to white collar situa - 
tions. 

MR. MAHONEY: Mr, Commissioner, our Union 
welcomes this opportunity to appear before the Commiss- 
ion and submit its views on some of the matters con- 
tained in your terms of reference. We shall deal 
with those subjects that are of particular concern 


to us, but we shall be only too happy te obtain and 


provide you with any additional information that will 


bevort assistance to you. 
We have then set out the Union background 
and structure, Our International Executive Board is 


composed of three: international officers, 
airectvors and the national director for Canada. These 


officers are nominated and elected every four years 


by ‘International referendum vote held at the site of 


a 


the local union. There are 29 districts in the Inter- 


national, of which 26 are in the United States and 


3 are in Canada. The district directors are nominated 


and elected by the members in their respective districts. 


The National Director of Canada is nominated and elected 
by referendum vote of the Canadian membership. We go 
on to set out where the local unions operate and it 


may be of particular interest. to you, Mr. Commissioner, 


members are deposited in Canada, although they enter 


the United States for bookkeeping purposes. In other 


rate 


03 


words, the International Union maintains a sep: 


Canadian bank account for Canadian purposes. Each 


ray 


i urs has its ow kk aeceount 
local union, of course, has its own bank account. 
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As we have indicated there is in Canada 
at the present time a National Directors andyatDirector 
of each of the three Districts. District 2 covers the 
Atlantic Provinces; District 5, the Province of Quebec; 
and District 6 - our largest - covers Ontario, the 
Prairie Provinces and Briiish wcelumbia . 

In addition to the International Con- 
vention referred to above, the Canadian locals hold a 
Canadian policy conference every year. At this con- 
ference Canadian economic and legislative policies are 
set. specific contract policy. ds set. by cachwemcal 
or by conferences of more than one local in the same 
firm or industry where we have established joint 
bargaining. 

We point out that strikes are patrolled, 
they must have the approval.of. the International 
President but, in Canada, the real working method is 
that if the Director involved ,.approves,thesstrike, he 
actually acts on behalf of the International President 
so thac consti tutional provacgion 25,..in) practice, 
carried out by an elected Canadian officer giving 
that final approval. 

We next have a section dealing with 
Arbitration of Disputes arising during the life of a 
Collective Agreement, and I have run into some 
problems. I have got an infection in my eyes this 
morning, so I am having some trouble even following 
this brief, so I am going to ask Dwight Storey to go 
through the brief and I will be available to deal with 


any questions of a policy nature, but«uLvamefinding it 
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rather difficult with this eye problem. 

MR. POLLOCK: D Bim ‘g lhads ate tee ot: us 
that has caused the difficulty. 

MR. MAHONEY: I think it is too many 
pills. I think the pills the doctors give you now 
cause more problems than they solve. 


MR. STOREY: Mr. Commissioner and Mr. 


Pollock, we set out in the first section here a copy 
of Section 34 (1) of the Ontario Labour Relations Act 
dealing with Arbitration. 

Thus, every dispute arising between 
labour and management during the life of a collective 
agreement that cannot be settled between the parties 
must be submitted to final and binding arbitration. 
The employees and the union are forbidden by law to 
use the strike weapon in such disputes. Our union is 
not. opposed to this’ Legislation, -but a number) of 
revisions are necessary in order both to make the 
procedure work, and to ensure justice for employees' 

; and unions! complaints. 

One of the major problems is the length 
of time it takes from the time a grievance occurs 
until it is resolved by a decision of an arbitration 
tribunal. It is not unusual for a period of six months 
or more to elapse from the date the grievance was 
lodged until an arbitration board decision is rendered. 
As an example of this we refer you to a case between 
J.C. Hallman Manufacturing Company Limited, and the 
United Steelworkers of America, concerning the dis- 


charge of one Mr. W. Wittie. The grievance arose on 
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September 13, 1966, and although it was expedited by 
all parties concerned, the earliest possible date a 


chairman could be found and the matter heard was 


January 20, 1967. The Board's award was received by 
the union on February 2, 1967. 

l.might mention that this chairman is 
extremely fast at getting his awards. If we had had 
Some other chairman, it might have been a much longer 
period.of time. 
(Mr. Storey continues reading brief down to "....in 

this province" ) 
i.might add that.since this brief has 


been written, the problem has become worse because 


of certain changes in the Judges' Act, where now 
judges won't be allowed to accept Arbitration Board 
Chairmanship jobs. 

THE COMMISSIONER: What is the nature of 
the delay, the men can't act? You had, then, quite 
a number, 

MR, STOREY: . The problem is, sir, .that 
the judges, of course, have their own courts to 
operate Monday, Tuesday and Wednesday. It means 
Thursday and Friday are, basically, the only two days 
tn whe week. 

THE COMMISSIONER: And you are limiting 
yourself, more or less to judges? 

MR. STOREY: Well, that is about all we 
had. We couldn't get agreement on other people 


for various reasons, and we couldn't get other people 


that were prepared to act. 
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MR. POLLOCK: Just as a matter of inter 
Mr, Storey, in this particular grievance, waen he was 
reinstated, was he given pay for the period of time? 

MR t STOREY: .Yes,-he was, 

MR. POLLOCK: He was fully compensated? 

MR. STOREY: Yes, he was, less monies 
he had earned elsewhere, Unemployment Insurance, and 
SO on. 

(Mr. Storey continues reading brief from "We have 
reviewed some 63 Steelworkers! arbitration cases down 
Goeve}.éngage in illegal strikes”). 

This is the point we wish to make so 
that it does bring you within the terms of reference, 

THE COMMISSIONER: Well, really, nobody 
isvery much -to: blameyerexcept ane population ga@erally 
tc, not producing, aysufitcient number, of .men,awho, are 
capable of looking at questions of this bAED e-4 

MRue STOREY: + What, weosuggest,. sir, is 
that if they are going to have to work under this 
legislation, then there is an onus on the jurisdiction 
within that province to provide training. 

THE COMMISSIONER: You can choose anybody, 
ean’ x ayorl? 

MR. STOREY: Yes, we can choose anybody 
who can act or has the ability to act. We just can't 
take anyone off the street to do this work. 

THE COMMISSIONER: What do you suggest 
about increasing the number, special training? 

MR. STOREY: As we point out further on 


in the brief, there was a commission under the chairman 
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Ship of Mr. Eric Silk, who was then the Assistant 
Deputy Attorney General. Now there were a number of 
briefs submitted to that Commission, the Industrial 
Relations Institute, our union and many others. We 
think your Commission might take a look at these 
with a view to getting some other suggestions. We 
thought it would be too long to try to set them out 
adr wis DLet . 

(Mr. Storey continues reading brief from "Arbitration 
is particularly expensive" down to ..."arbitration 
costs") 

I might say, Mr. Chairman and Mr. Pollock, 
we just saw a bill this week of a case that was held 
in the City of Toronto, there is no transportation 
involved, no out-of-town expenses, and the fee for 
that case for the Chairman of the Board alone was 
$250.00, and it was a case that lasted some two hours. 
This gives you some indication of what it means to 
small local unions when they are involved. 

MR. POLLOCK: Its cheaper than a strike? 

MR. STOREY: We would hope so. Some 
strikes don't last very long, though. They are not 
so expensive. 

(Mr, Storey continues reading brief from "We respect- 

" 


fully request the Commission.... down to and 


conciliation boards"). And our question is, why 
not arbitration officers, it was part of the same 
process. 

(Mr, Storey continues reading brief from "In no area 


48 the arbitration..." down to "....or violate the law 
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of the land"). 

MR. POLLOCK: Let me stop you there, Mr. 
Storey. 

MR. STOREY: I thought you might. 

position 

MR. POLLOCK: The other/to that taken 
here is that this is a negotiated agreement and, with- 
out going back into the history of what was traded for 

difficult 
what a6 is 0/ to say what management rights exist 
unless wou spell it out.in ja contractau, That is. the 
philosophy, I suppose, underlying the residual rights 
theory that if you want to restrict these rights you 
have power to do it within the framework of the 
that 
collective agreement. The ee, cap if you want 
any change in the agreement, you have to pay for 
it with some other bargain, I suppose, and if some 
of the matters that you are concerned with our monetary 
issues and some are non-monetary issues, I suspect 
that you would have some difficulty in persuading 
the membership that some theoretical aspect was more 
better 

important than an increaseiwage or/fringe benefits 
and those sort_of things. That is the problem I think 
you face. 

MR. STOREY: It may not appear too 

rs 

important to them at the eee ee but during 
the life of the contract if they are hit with 
all losing their jobs, then you have a different 
problem and a completely different reaction. That 
is one phase of things. 


MR. POLLOCK: It is quite a human 


reaction, I suppose, because it is the same, you 
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don't worry about insurance until you have had your 
accident? 

MR. STOREY: Somewhat the same. The 
other phase of it, as my friend points OUT, as Chat 
in the day and age in which we live, if you look at 
collective agreements in 1937, for example, you see 
they represented 7 or 8 pages. Today, they are 50, 
60, 70 pages. They have become more sophisticated, 
the end result being that you can't foresee, particular- 
ly in two or three year contracts, what the future 
holds and the Good Lord himself couldn't negotiate 
and anticipate those changes, so that when matters of 
that kind arise, then this is where this theory gets 
us into real trouble. 

MR. POLLOCK: What particular aspects 
are you referring. to? 

MR. STOREY: Well, I can give you a 
number of examples. For example, the question of 
contracting of work. We know of situations where the 
whole bargaining unit has been contracted out and 
people have been told to go down the street and they 
can hire on with the new company for 30 or 40 cents 
an hour less. That is one that comes to mind. 

MR. POLLOCK: You can foresee that 
there might be some contracting out under our clauses 
and agreements --- 

MR. STOREY: You can foresee that one, 
for example. You cannot see technological change. You 
may see it in a very vague way, but you really can't 


come to grips with it. 
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MR. POLLOCK: I suppose you could, being 
able to foresee the possibility of it, then you could 
possibly, I suppose, devise some procedure to be 
implemented when this type of technological change 
becomes a reality. 

MR. STOREY: We have tried to do this in 
certain circumstances, but it has not really worked 
because we don't know how to come to grips with are, 
or what the probilemeigvesThetels the- trouble. 

THE COMMISSIONER: In all these 70 pages, 
surely..in contract after.contract, you, would,have. to 
arrive at some which would simply be repeated. 

MR. SPOREY: -Yess,.sir. 

THE COMMISSIONER: What percentage of 
them? How many do you change? Take the existing pro- 
visions now. How many would you carry over as not 
calling for any change? 

MR. SPOREY:. What. might..refer. to, as 
routine clauses would remain, sir, reporting for 
work clause or special calling clause and, undoubtedly, 
when you arrive at a proper form of union security, 
that would be repeated, but locations change, wages 
change, job evaluation changes to some extent, seniorit 
may change. It is very difficult to say what percentag 
would change. It would depend on the type of agreement 
you start out with. 

THE COMMISSIONER: Take seniority, just 
as an example. What changes contract after contract 


would be taking place that would call for modification 


there? 
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MR. STOREY: Well, for example, sir, 
usually in your first contract, it is never as good 
aoeche pehind: om aiounthraneyaatabeastiewe Nope Mare “Se 
you might have a departmental seniority in the first 
contract, you might have some kind of divisional 
seniority in the second contract, you might have some 
kind of plant-wide seniority in the ensuing contract. 
They all make changes. 

THE COMMISSIONER: That is quite true, 
but is it simply a change of judgment on your part 
from one to the other, or is there any corresponding 
change in the plant situation? 

MR aes TOREY youl dis sanduestionnef tendovid-= 
imgebetter ‘pretection for ourepecples “Obviieushy; 
plant-wide seniority gives our membership a lot better 
protection from:lay-off and better opportunities for 
promotion than departmental does. 

MR. POLLOCK: I think probably what your 
answer is, is that it is not that your attitude changes, 
it is that the realities change in a sense that: 1U is 
more practical in the third agreement to get something 
that you wanted in the first agreement than it is in 
the first agreement. 

MR. MAHONEY: If I might give an example, 
right now, Dominion Tar and Chemical, which is a very 
widely diversified company, has agreed with a joint 
committee of unions that they will work towards 
corporation-wide seniority because they were running 
into an increasing number of circumstances where a 


plant shuts down and seniority just in that plant is of 
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no value. So, what they are trying to work out is an 
accomodation with the different unions that represent 
their people whereby corporation-wide Seniority would 
be recognized and people would have a right to move 
to another operation in line with their SEnNLOG LG yr 

MR. STOREY: That is another phase of 
things we can't foresee, where a whole plant is moved 
from Ontario to Quebec, say, or to some other province 
or to some other location within the province. These 
are, some. of the residual rights things. 

Mr. Commissioner, we set out at some 
length the decisions that have been made by Judge 
Fuller, which I am sure you are aware of, and Professor 
Laskin on this issue, and some reference has been made 
to Mr. Justice Freedman's report on the CNR Run- 
Throughs,. We draw that to your attention... I.don't 
think it is necessary that I read all of these. 

In conclusion, on page .8, we have 
quoted from a brief that we presented to the McRuer 
Commission on this matter. We said this:: 

"Tt is the considered opinion of this 
organization that the Labour Relations 

Act should be amended to provide that 

where a matter is not covered by a 

collective agreement, the parties must 

negotiate for a set number of days in 

an effort to settle the matter, and 

failing that, the matter could be 

referred to an Arbitration Board. This 


Board would have the power to look into 
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the situation, hear evidence from both 
parties, and then make a decision that 
is just and equitable to both groups. 
Failing such an arbitration procedure 
we believe that after a set period for 


negotiations, the employees, if they so 


desired, should be free to use economic 

action to protect their interests," 

Just let me add a little bit to that. 
What we are suggesting there is that the arbitrators 
have the authority to look into the matter and make 
a ruling on what the facts are as set out. Under the 
present procedure, the arbitrators take the position 
and I don't think they have any choice as far as the 
legislation is concerned, "Well, we have no jurisdicatidn 
to deal with this", and say something along those lines. 


We want to give them authority. 


Now, this is done in the United States, 
I am advised, and if you read some of the arbitration 
decisions over there, you will find they are quite 


different from the very technical ones we have referred 


to eartier iff titowprie: . 

MR. POLLOCK: Do you contemplate, in 
this submission, thenthe arbitrator is faced with 
such an agreement that does not say anything about a 
particular clause, do you suggest that he ought to £0 
back and see whether this clause was bargained out 
and whether somebody took something else instead of 
this clause, or do you say just look at the contract 


as it is now and think reasonably, do you think we 
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erento, Ontaric 
ought to be entitled to this, because that would 
really destroy all the negotiation aspect of give and 
take at the bargaining table? 

MR. STOREY: Of course, arbitrators 
today won't look at what went on in negotiations. 
They say, "Don't bother about telling us what went on 
in negotiations because we don't know what you were 
thinking about, we don't know what you were trying to 
get. Maybe you got it and maybe you didn't". 

THE COMMISSIONER: If the matter hasn't 
been brought up, what relevance has it? 

MR. STOREY: I don't quite understand. 

THE COMMISSIONER: If a matter hasn't bee 
brought up in the course of negotiation, it becomes a 
new matter? 

MR. STOREY: Precisely, and that is 

why we are suggesting we should be able to deal 
with it in that way. 

MR. POLLOCK: What about those matters 
that have been brought up in negotiation, for example, 
contracting out. You say as one of your terms of 
renewal of your agreement you want a proscription on 
contracting out and management says, "Well, we won't 
agree cape acces aint out and some other things but 
we will give you additional supplementary unemploy - 
ment benefits". After bargaining back and forth, you 
say, "Okay we will take the additional supplementary 
benefits and we will leave contracting out until next 
year," because you don't think it is imminent that 


they are going to contract out. A few months later 
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they contract out, a very important issue. You go to 
arbitration and you say, "What about contracting out?" 
The arbitrator then has to look at it and say, "Well, 
perhaps we ought to let you have contracting out". 
The company would say, "No, we gave them S.U.B. for 
contracting out". 

MR. STOREY: They might have given us 
5S.U.B., but we might not have accepted it on that 
basis. This is the-sort of thing’ you’ get into, What 
we are saying is that the arbitrator should look at 
the circumstances of the case. For instance, some of 
the American cases say, "Well, does the company in 
order to do this job have to invest another half 
million dollars?" And the answer has been, "No." 

If, on the other hand, he has people on lay-off, he 

has the equipment to do this work, then the arbitrators 
in the States have said, "Sure, the employer should 

do it and provide employment for his people." This is 
the kind of thing that we see. 

MR. MAHONEY: I would think the point 
you raise is covered in our suggestion, because 
certainly a company could validly argue, well, it 
isn't justand equitable they give it because they union 
gave it up during negotiations and I would think do 
would certainly be raised before the arbitrator that 
it had been a factor in negotiations that was bargained 
away. What we are saying is, where it was not a 
factor and, most importantly, where it couldn't? be 
a factor because the circumstances did not exist at 


the time you were negotiating, that that kind of a 
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circumstance was not too important when we had one 
year agreements but now with the trend towards 
two and three year agreements and the rapid pace of 
change, many things occur in a complex plant that 
you can't possibly foresee at the time of negotiations. 
So, we say in those circumstances you should not be 
circumscribed from having the opportunity to have 
justice and equity applied. 

MR. POLLOCK: One does not have to 
have a very over-active imagination to contemplate an 
employer foreseeing this problem and saying, "All 
right", and he trots out a whole table full of things 
and says, "All right, in exchange for these we will 
give you these", and he has made his case. 

MR. INGLE: If I may interrupt, Mr. 
Pollock, if there were such a requirement in law as 
we are suggesting, then there would be a whole differ- 
ent climate in negotiations and the parties, either 
one of them, would be able to do that kind of thing: 
They would bargain in this new atmosphere. 

MR. POLLOCK: All right, they bargain 
in the new atmosphere and then there would not be any 
security in either of the parties as to what they had 
concluded because, for example, in the contracting 
out they may say, "Well, let us not put the contract 
out question before this area but in case it comes 
up during the currency of the agreement we can get 
an arbitrator's decision on it and perhaps it will 
be in our favour". So, the employee doesn't know 


what his rights are. I suppose then you say, well, 
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he ought to put the contracting out issue to a nego - 
tiation. 

MR. STOREY: One of the problems we get 
into when we raise this question of contracting out is 
the employer takes the position, "Well, heck, you 
have had an agreement here for ten years. What have 
we, contracted out? We have. not contracted out at all". 

What happens then if the company contracts out 
during the life of the agreement? 

MR. POLLOCK: I suppose then you could 
make that item negotiable - not the question of 
whether it ought to be contracted out, but again, 
using the power of automation of which contracting 
out is a type, J .suppose -- 

MR. STOREY: The suggestion that it 
goes Tovarbitratbions.thaG is ,the only .ditference 

MR. POLLOCK: Do you contemplate there 
would then be this type of jurisprudence, what 
Professor Laskin called the common law of arbitration 
and collective bargaining and that there would be 
precedents and he would have toconsider all these 
things. together? 

MR. INGLE: That would follow. 

MR. STOREY: I would think it would 
take some time but it wouldn't actually flow from 
Wiis. 

In the next section, Mr. Commissioner, 
we set out the problem concerning the Enforcement of 


Union Policy Grievances. 


If I may, I would just summarize this. 
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Torente, Ontaric 
Most collective agreements provide 
that where there is a direct conflict between the union 
and the employer, or where a matter arises that affects 
during the life of an agreement 

a number of employees,/the union may lodge what is 
commonly known as a "policy"grievance, and the courts 
have held even though such clause is not in the 
collective agreement that it is there by virtue of 
the provisions of the Ontario Labour Relations Act, 
Arbitration Section. We had such a case in point 
recently where we went through the procedures set out 
in the contract. We had over 100 people involved in 
this particular grievance which was a safety shoe 
matter. We followed the procedure in the contractor's 
letter, we went to arbitration and after a long delay 
wei finally gotia decision; but the decision was of 
such a nature that it was not of any use to us, because 
the company strictly took the position that you can't 
enforce a monetary penalty through a policy grievance 
and, so, while we have gone through this very involved 
procedure, it cost us a great deal of money, to, £O 
out of town, we had to go back to our members and say, 
"Well, we won, but we didn't win." And they said, "Yes, 
well, what are you giving us? This doesn't make 
sense: Either we won or we didn't?" We said, "We 
" 


won the battle, but we lost the war Now, these 


people wanted to go on a wildcat strike, and we had 
one heck of a time trying to convince them that 
was not the thing to do. We have 


had two or three wildcat strikes in this particular 


local as a result of similar problems. 


We think the legislation should be 
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Torente, Ontario 
changed in that respect, so that where a union wins 
that kind of an award that the arbitrator should allow 

compensation to adjust the complaint. 

MR. POLLOCK: If he can award a rein- 
statement with compensation, then they ought to be 
able to award compensation in any type of a grievance? 

MR. STOREY: In the case I refer you to 

this was a 
on page 13, the matter of a weaving company,’ case where 
an employee was suspended and the union lodged a 
grievance, a policy grievance, because that particular 
contract provided for such a procedure. They went 
through a procedure, the arbitrator found he was 
unjustly suspended and then said, "I am sorry, 
gentlemen, I can't award you three days! pay", so 
that the griever won a great victory. 

THE COMMISSIONER: What is the reasoning 
behind that? What do you mean by "policy" in that 
case? 

MR. STOREY: Agreements do vary, but 
this agreement provided that either the company, the 
union or an employee could take up that particular 
type of grievance and, rightly or wrongly, our 
committee over there decided to proceed as a policy 
grievance. 

THE COMMISSIONER: What was the nature 
of the grievance? 

MR. STOREY: This was a three days' 
suspension for carelessness. The employee had 
damaged some goods taking them up in an elevator and 


it was held that it was not his fault, that it was 
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Some of the machinery. 

THE COMMISSIONER: That was the issue, in 
fact? 

MR. STOREY: That was the issue, sir, 
and the arbitrator found the employee not Sra Ley, “ut 
he still lost three days' pay. 

THE COMMISSIONER: Well, what you say is, 
he was improperly suspended? 

MR. STOREY: Quite so. 

THE C OMMISSIONER: And there was no 
factual justification for it? 

MR. STOREY: Quité right, but then the 
arbitrator having found that - and J would be very 
happy to supply you With this case if 
it will be of any help - then went on to say, "I have 
no authority to award three days! pay". 

THE COMMISSIONER: Under the terms of 
the Act? 

MR. STOREY: Under the terms of the Act. 

MR. POLLOCK: He could have awarded 

it under the ordinary grievance. 

MRS SSTOREY / Ovi -the uation Wad proceeded 
under an ordinary grievance he might have in those 
Gireumstances, yes. 

THE COMMISSIONER: What do you mean by 
that, now? Is the making of a mistake anj suspension 
a®matter of *policy? 


MR. STOREY: I don't quite follow you 


there. 


THE COMMISSIONER: How do you get policy 
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Toronto, Ontaric 
involving a matter of fact of that sort? 

MR. STOREY: I think, perhaps, the 
word "policy" is confusing, Mr. Commissioner. It is 
a grievance lodged by the bargaining agents, if I may 
put it that way, rather than by the individual; in 
other words --- 

THE COMMISSIONER: Why wouldn't you take 
it.up-as.an individual. case? 

MR. STOREY: This employee chose not to. 
He was maybe fearful, I don't know, that if he did 
so he might be discriminated against so he said, "I 
pay dues to the union, you are my bargaining agency, 
you take it up for me". 

THE COMMISSIONER: That, to me, is the 
difference between tweedledum and tweedle dee, because 
the real issue, is the employee; whether he takes it 
up himself,or through an agency, what is the differ- 
ence 

VR. STOREY. Phateai Ss: OUMm argument... sir, 
that is precisely our argument. 

THE COMMISSIONER: You are getting back 
into the middle ages in your distinctions. 

MR. STOREY: Well, we would like to get 
away from them. 

Compulsory Arbitration. (Mr, Storey 
reads brief from "In the past few months there has 
been...' down to "..probably wouldnot be in, business”). 

have 

MR. POLLOCK: I suppose you /- to limit 
that with the provision that not only is it a 


question of the nature of the, object, but its avail- 
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ability in the area, in the market. If everybody 

would agree that if there was only one car manufactured 

and sold at one source and that plant closed up that 
would be a problem, but if you can go down the 

Street to another plant or another store or another 

dealer and get another car it doesn't make it essential 

MR. STOREY? That’ is right. 

(Mr. Storey continues reading brief from "The whole 
Ldeavof a Whird partys, 2° downto #% Ms ‘ai Hellow 
and useless thing"). 

MR. POLLOCK: Let me stop you for a 
minute. Of course, those people you have elected 
aren't free men, they don't have the right to choose 
their own salary. 1t is provided by statute, provided 
by some third parties. 

MR. STOREY: As.I understand, they make 
the law and I have heard some union members say in 
the last few years there has been a very substantial 
increase at the federal level, at least. 

THE COMMISSIONER: Take the case of a 
hospital, a hospital wants nurses or anything and they 
say, "Now, look, this is what we consider a vital 
service to the community, everybody is interested. If 
you want to come in here we welcome you but only on 
one condition, that you will accept arbitration". 
Where is the slavery that is involved in that? 

MR. STOREY: Well, the slavery is that 
we just don't have any yardsticks for arbitration 


for one thing. 


THE COMMISSIONER: Let us get the 
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principle first. They say, "Here, we will welcome 
you, but only on one condition". When men to into 
the army, you know, they have not any condition at 
all: They go and they take what is given to them, 
but here we have a hospital which you and I and all 
of us may at times need, and we look upon that as an 
essential, and there is no sense in ee that in 
some senseceverythingsissvigaden THiscis-vitahein 
a special sense and the condition at the outset when 
you go into it is, you bind yourself by the condition 
of employment to accept a certain mode of determining 
a dispute. What is unfair in that, in any conception 
of democratic government? 

MR. STOREY: Because your wages are 
being set by a third party without any right. 

THE COMMISSIONER: That is what you 
agreed to at the outset. 

MR. STOREY? You:mayeagree to it because 
you have no other choice, If you are on the street, 
Mr, Commissioner, and you have got to have a job and 
this is the only job that is available to you, you 
take itv. 

THE COMMISSIONER: It isn't the only 
job, we have a whole field of work, you can go here, 
there and everywhere and you won't be bound but 
this is an essential industry and it requires that 
you bind yourself and submit to a certain determination 
just exactly as the policeman does, as a fireman does 


in these vital functions of the community. 


MR. PARK: May I make a suggestion here? 
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i lta ri ei ay ae eg the case of the fireman, for example, the 
firemen voluntarily at the beginning in their own 
union constitution provide a 'no strike! provision 
Le Guen” COs tl LUULOn 

THE COMMISSIONER: That is what I am 
suggesting. 

MR. PARK: I would suggest to you that 
with regard to hospital services and so on, that 
there is a difference of opinion within the trade union 

th 
movement on this subject, one union HO el favouring 
compulsory arbitration and another union in the field 
not, but I suggest to you that the trouble you get 
into when you deal with a medical industry as such, 
of which hospitalization is part, is: is it only the 
worker in the hospital that is to be brought under 
this compulsion, or are we going to apply it to the 
whole industry? 

THE COMMISSIONER: Let us settle one 
question at a time. I am dealing with what is 
acknowledged to be something of vital importance to 
the whole community and, assuming it is in that class, 
whether or not something else ought to be in that 
class is beside the point, but I am simply te Ski 

wit} 
a case to you which I think you will agree/that when 
you have a child that needs to be rushed to hospital, 
you ought to have somebody there to receive that child. 
Now, under those circumstances and you know what you 
are doing when you enter that service, you have agreed 


to abide by a decision that is based upon the community 


judgment that you can get fairness there.” I"dorn't 
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Say anything about the degree of that, but there you 
have the decision that you have resorted to in the 
case of civil disputes. You have decision by a third 
penser... Cimt) dispudces.. The, people. who -f211 -our 
court seats are third persons in that sense, the jury 
are third persons. Once upon a time, not too long ago, 
we would not accept the verdict of a jury. We do now. 
Why? Because we know sometimes we are on a jury and 
we act honestly, but you have to have a settlement of 
these things, and I think you weaken your case by 
saying, "We won't accept anything.” notwithstanding you 
have agreed to do it and agreed to do it under justifiable 
conditions 

MR. PARK: JI think what we are arguing 
about is what is the area of essential services to some 
ex. Ctent.. 

THE COMMISSIONER: ‘That is a different 

MR. PARK: 
argument’. . | can, .quicve, agree. I agree 
with you that the case for hospitals is probably the 
strongest case that could possibly be made in terms 
of public service and so on and, indeed, I will go 
who 

further than that and say that hospital workers/are 
among the most underpaid of all our workers, would 
probably gain in terms of economic point of view if 
some compulsory arbitration be conducted now-Because 
of their own compassion they won't strike when they 
have a case to strike for against hospitals 

THE COMMISSIONER: And I think the 
community is awakening to that fact. 


MR. POLLOCK: That is a fact they are 
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experiencing, so we have heard from the building servic 
employees union. 

MR. STOREY: I think the record over 
Uneryeansoimdicates that. I ean think of only one 
very short hospital strike in this province and that 
was down in Trenton. 

THE COMMISSIONER: All I am suggesting 
is that there are situations in which the verdict of 
the community is that if you go there you ought to 
accept this, and certainly if I were advocating your 
case, I would admit that without any question. The 
classification, whether A isin that class or not is 
another question. 

MR. STOREY: I suppose too, an argument 
can be made for the location of the hospital. A 
hospital that is isolated may be much more essential 
to that community than in a community in Toronto where 
you have a number of hospitals. 

MR. POLLOCK: All very crowded, I 
might add. 

Me ‘STOREY: Ald oweryucrowded ,all over 
this country and in practically every country in the 
world. It seems to us that the way to approach this 
is not to have blanket legislation, but where a 
problem arises then tackle it on that basis. We 
object to this shotgun approach. We think the parties 
can work it out best of all themselves. 

THE COMMISSIONER: In your particular 
case, yes. At the present stage, if you want to 


resist it, if you want to make a trial of strength, I 
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think the considerations are in favour of that, What 
objection have you to that? 

MR. POLLOCK: I suppose the theory is that 
Lt Will “spread. 

MR. STOREY: It would. 

MR. POLLOCK: This is the point I wish to 
make, that it is not such a terrible thing because in 
many areas that are not considered essential they have 
agreed to compulsory arbitration. One that springs 
immediately to my mind is the needle trades. 

MR. STOREY: I think that is an entirely 
different concept where the two parties agree to do this. 

MR. POLLOCK: But they don't go on strike; 
they have somebody else to decide it and probably as 
they gain experience these people will have some measure 
or yardstick, so to speak. In all areas where compul- 
sory arbitration has been tried there has been satis- 
faction. I suppose your argument is that unless the 
whole area is enveloped there is nothing to refer to. 

MR. PARK: This as a matter of fact, 
igs a very important point becamse I have sat on a 
great many arbitration boards and conciliation boards 
and always the practice is to look to some of the 


criteria for justification for what you do. 
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This means that conciliation boards even, and they are 
only making recommendations, with very, very few 
exceptions. ever’... 

and IJcan't think of any 
at the moment -- make ne coumeeectond which break new 
ground, as it were, in a relationship between an 
employer and a union, very few of them. I remember 
sitting on an a conciliation board which was turned 

board 

into an arbitration,/with a very important chairman, 
in fact a chairman of great repute in the labour 
relations field in this country and he took the positio 
that when we came to the union security issue it was 
a 99 percent union operation across the country and 
he tine to recommending the question of a union shop 
for example, in that particular industry and he said 
that had he been a conciliator he would have recommende 
a union shop but as an arbitrator he would not 
recommend a union shop because hewould then be 
compulsorarilyforcing something on them so, therefore, 
you hawa situation whereas as an arbitrator he would 
not even go as far as he would go as a conciliator in 
the situation. I can repeat those kind of experiences 
with great respect, Mr. Commissioner. JI think you 
were one of the few persons who said that an arbitrator 


new 
did break / grounds in industrial relations in this 


country. 


THE COMMISSIONER: I think you will have 


to admit that Mr. Justice Freedman has broken some 


new ground 


MR. PARK: But only on a recommendatory 
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basis. He was not there as an arbitrator, he was there 
as a Royal Commissioner. 

MR. POLLOCK: I think that what you are 
Saying makes a point, I suppose. If you talk about the 
lack of criteria, if you envelop the whole area then 
that isa favour in point of not enveloping the whole 
but until you can develop some technique of criteria, —- 

| THE COMMISSIONER: I foresee in the future 

free ond 

through / open discussion, you would be able to 
anticipate your final decision where you do consent 

and the moment we have enough foresight and good judg- 
ment to anticipate what we will do when the critical 
moment arrives, then we can do it today. Both sides 
Watt sven. ize~ How. lone. 

for instance, stuhey can hold out, It your organization 
is complete on both sides you ‘are standing there and 

it is a question of endurance, and you say "How long can 
I endure?" and he says "How long can I endure?" and 

you. Will. come, then, stove erry nies you 

actually meet after a long period of struggle. 

It involves imagination, I agree, but the anticipation 
can be supported by past experience. 

MR. PARK: I would suggest to you that 

asked about the endurance 
the question /is"How long will the other guy endure?".tha 
is the question you are really asking yourself. 

THE COMMISSIONER: Yes, I am not limiting 
it in any way. I take the anticipation of the total of 
this context, your own as well as his. 

MR. STOREY: Talking about it in the 


broad context, Mr. Chairman, on page 15 we have made 


the point that we feel very strongly about this. If our 
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wages are going to be set by a third party then perhaps 
prices have to be looked at in the same ibehts 

THE COMMISSIONER: I have no doubt 
that they are associated as you see.in England today. 

MR. STOREY: That will bring you to the 
position that our friends on the other side of the 

approach 
table are no happier about this sort ot / than we are. 

THE COMMISSIONER: The only answer that I 
can make is it has come about out of necessity. 

MR. STOREY: Well, perhaps so. We reviewel 
a number of strikes and compared the number erVaselacnts 
on page 16 which is very revealing. I might read it 
briefly: 

"Time loss in Canada due to injuries in 

1965 was about 7,000,000 man-days. This 

is four times the average: annual time los 

resulting from strikes and lockouts in 
the period 1961-65. When 1966 figures ar 
compiled, it is expected time lost throug 
injuries will be at least twice as great 
as time lost by strikes." 

We have taken a look at the Australia 
situation and tried to analyze what goes on in North 
America, and we have found some difficulty, I must be 
very honest about it, in trying to sort the wheat from 
the chaff. 1 know the Commission was down there and 
gathered first-hand evidence and I am sure you are 
in a better position to judge that than we are. 

THF GOMMISSIONER: I might say we were 


’ 
“ 


well received there, which was a very interesting 
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enquiry to see how they do it in that country. 

MR. POLLOCK: I just want to ask you one 
question about that. There seems to be some difference 
between the chart that appears on page 17 and the one 
that 28 in Appendix “c™, 

MR. INGLE: They are different, Mr, 
Pollock, The chart that appears on page 17 is cal- 
culated from the figures which appear on Appendix or 
to reduce the statisticsquoted to each million members 
of the labour force. You see, in Appendix "C", the 
direct figures are given and then from those figures 
the calculation is made which appears on page 17. Is 
iat clear? 

MR. POLLOCK: Well, some of the matters, 
for example, on the duration of strikes in mar days - 
Mr. Ingle, the figures in Appendix "C" have been con- 
verted so that they are in terms of accounting for each 
million members. 

wR. POLLOCK: » they are a. rate? 

MR. INGLE: Yes, 

MR. POLLOCK: These are actual figures, 
not rates? 

Mh. INGLE: Yes. 

MR. STOREY: I said we had some 
difficulty in arriving at this, the kind of information 
we would like to have. 

MR. POLLOCK: I now realize that it has 
another factor in it. 

MR. STOREY: As I started to say, we 


can't help but wonder on the arbitration question if 
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we ever had a guaranteed wage on that kind of thing had 
we had to go through arbitration, because it has been 
our experience that arbitration boards with one great 
exception generally, are inclined to look at the status 
quo but not go beyond it. 

MR. POLLOCK: Of course, the only comment 
I can make in answer to that is that the Australian 
experience as far as arbitration boards are concerned 
is that they have got three weeks annual vacation to 
everybody, they have got thirteen or fourteen weeks 
long service leave after several years employment, 
they have got the 40 hour week standard -- 

MR. PARK: That might be related to the 
political action of the Australian labour movement. 

ME. POLLOCK:,, 75 may. very. well be, 

THE COMMISSIONER: Political action has 
had something to do with it and also historical events 
which gave rise to the emergence of a broad labour 
organization in the 1890's. 

MR. STOREY: Of course, we could point 
out that Sweden has all these things too, without 
compulsory arbitration. 

MR. POLLOCK: They have other things 
as well. 

MR. STOREY: Yes, many other things, 
many things we would like to have in Canada. 

MR. POLLOCK; And some we wouldn't. 

MR. STOREY: Quite so. I am sure that 


some things we wouldn't like from south of the border, 
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Conciliation services, Mr. Chairman, I 
don't know that I need to read it. We have set out 
here three basic points, (1) that there are not 
enough conciliation officers to spend the amount of 
time required to assist the parties in reaching agree- 
ment. We think conciliation has been and can be of 
some value, but we want to see it beefed up so that 
there are not long delays. We set out the number of 
field officers lén, pager 29: in)whel thirduparapraphs 
Doing our arithmetic, we have come up with 2.8 working 
days per conciliation officer per case and this includes 
travelling time. It is not unusual to have an officer 
go to the Lakehead one day, meet with the parties for 
a few hours and come back the next day, so you see 
it leaves him very little time to actually conciliate. 
We also think that these people are underpaid, this 
is something we have harped at and I know we have some 
friends in the audience behind wg and we have told 
them that too. We think that over a dong period of 
time these people have not been paid the kind of money 
that is needed to attract the calibre of person that 
they need and this is indicated as pointed out in the 
brief by the fact that every time they get some real 
top notch guys trained, somebody steals them, either 
management or labour. We think if their salaries were 
adjusted upward that they would be more inclined to 
stay with the department and provide the services that 


they can. 


THE COMMISSIONER: Are they centered 
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MR. STOREY: Yes, they all work out of 
Toronto. 

MR. POLLOCK: It would probably do more 
good if they would get out into the mainstream. Maybe 
the government is providing a public service to every - 
body in training people like this, reasonable people, 
and sending them out and letting them proselytize the 
people. 

MR. STOREY: Usually industrial relations 
policy is not set by the lower eschelons. I don't 
know outside of using their personality and so on how 
much influence they would have. 

THE COMMISSIONER: What would you 
emphasize as the factors in the personality that are 
most effective? 

MR. STOREY: They are very helpful. 

THE COMMISSIONER: What are the character 
istics that you look for? 

MR. STOREY: We look for people who know 
how to negotiate -- 

THE COMMISSIONER: How do they learn that? 

MR. STOREY: They have to learn it by 
being trained to do it. 

THE COMMISSIONER: Trained in actual 
working conditions? 

MR. STOREY: That is one phase of it. 
Another phase of it, of course, is through some kind 
of industrial relations course. I think, as a labour 
we do a better job of training our staff in 


movement, 


that field than the government does in training their 
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officers. 
THE COMMISSIONER: What do you do now 
actually? 


MR. STOREY: We have a labour college 
that we send some of our people to for six weeks, we 
have weekend schools where we send our people for two 
or three days to concentrate on a certain subject, we 
have week long schools where we take our people to 
summer camps and focus on arbitration, for example, 
on collective bargaining, stewards'training and that 
kind of thing. So, not only do they get it on the job, 
Mr. Commissioner, but they get the theory which is 
helpful. 

THE COMMISSIONER: Oh, no doubt, it is, 
yes, but I was wondering if that couldn't be expanded. 

MR. STOREY: We are not knocking concilia 
tion officers, we have a lot of good friends down there, 
but I know one who came into negotiations and we were 
dealing with a sickness and accident program and it 
is very common terminology to use this kind of a state- 
ment: "We are askirg for 1, 13 and 26," meaning the 
insurance program will start after the first day of 
the accident, last for a duration of 26 weeks or 13. 
There are all combinations of figures and I said to 
the officer, he was a new man: "Do you understand 
what the union is asking for?" and he said, "Yes". 
That was at ten o'clock in the morning and at five 
o'clock that night he came back and said, "I am a little 


confused, what did you mean in that?" Now that man 
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Torente, Ontario 
was not of much assistance to us that day. We just 
think it can be beefed up. That is what we are trying 
to say. 

We have made some reference to conciliatidn 
kaards. We must admit that since this brief has been 
written the picture has changed to some extent and the 
number of boards that are being processed are becoming 
fewer and fewer. 

THE COMMISSIONER: What is your opinion 
of that? 

MR. STOREY: We think basically it is 
good. As we have set out here in the brief, we were 
of the opinion that conciliation had become a crutch 
for both parties, that both parties knowing they would 
eventually end up at a conciliation board made no 
real effort to negotiate directly or at the officer 
level. We think since the department has changed this, 
this has happened, that one of the problems that we 
note with the new procedure is that neither the company 
nor the union are sure at the time they see the con- 
ciliation officer whether that is the end of the road 
or not, and we have had case after case with concilia- 
tion officers who have said to our committee, we don't 
know what he says to the other committee, "Well, I am 
not going to recommend a board", and then we react on 
that basis only to find a few days later that we have a 
letter from the Minister that he is appointing a board 

or it may be vice versa. We say wat the conciliation 
officer should do is after he has examined the situation 


make it clear to both parties they are either going to 


7 


i) 
faut, oW vib Pais Bar of 
; ssi ad Bee ae 


We 


~~ 


spires odveonoteles soe aban eved at 
seed) feat abit atid sonke ee -yabtedd 
sie Sdbidnedke omodos Bayete ed uiola odd mottbaw 
ualmeded ste hosaeo67 yoisd one deft abtsod to redaitin 


. ‘ ',Tewel ‘bas tewst 
agtaiao suoy, et dst : ARMOLSALMMGO au? } 
| téedd ‘to i) a 
er gf yifeotedd oinind aW + VROTS AM | a. | a 


; stow sw  tsiud eft ni sued dno +88 ovetiew 8A .boog 
deduio 5 smeosd bar nobis LLnenoo dadd aotatqés edt Yo |f 
bEyen tent antworNd gelitiag ddod tert RolsiBg digod 10t | 


‘on obs Grgod noLisiitonos 78 qu irs vifnudasve ‘pal 


oe 


“eobT to. oat Je to yidoovth steogem’ od Jro%te Iset | Fe 
ehh peurisde ee tnsdisageb ett “eodta datas ow © fever ft! 


ow aard ‘anside xg aid te tne tert .beasqged esd aids BE . 


‘ 


yosqwas rit xontion Jars at embenotg Won on} noiw eson a 


-tied std see vend om ory oe s*te 08 Gekau sdg tod 


beow ard % bag end al ted xeitterts "Saito dotseetts : a 
>! 
~Biirenco djiw saeo te2'Is ogs> Sod over ow Bae ion to = FSS 
fc 3 
d'aob sw .953ete@moo veo oF Biss oved ore ataottTo wots BES 


we = .ffeW" .aeds imtoo ‘tarhto ait 92 evs srl Jsde wom 
wo t9eo% gw codt bas a basod s beowmoosi oF galtog ‘ton 
m= divet au 2aH¥ +908E ayebwsl 6 Batt 6¢ (hee etmial sant “| 
| ‘Pmecd « eridnioqus ek of Jars aozehonn S3 motY wots! a ; ¢ : 
@eallisnos ot 5 ab gke eW -saev ‘aihin ad vba rem an 7 i £ 


=“. end beakers ast ort ciel @k-ob bewore 


#5 


Nethercut & Young 28 53 


Torente, Ontaric 
a board or they are not. 

MR. POLLOCK: I think we would learn 
a lesson by taking a leaf from your book. 

MR. STOREY: Well if you know that 
going to negotiate you have reached the end of the road 
and if you desire to reach settlement you have to put 
your cards on the table and if you don't think you 
have reached the end of the road you don't put your 
cards on the table and,therefore, no settlement. 

MR. POLLOCK: I suppose that was the 
principle behind this business of having a board 
or no board. If you knew the boards was coming 
automatically you would notjas someone has said show all 
your cards until you get to the ultimate stage- Bey/hedes be 
Now you don't know whether there is going to be 
something in the morning. 

MR. STOREY: Well, we are not sure. 

MR. PARK:) The conciliation officer will 
lose his usefulmess on the point if he is dealing 
with our union, for example, and he tells me at 
negotiations today that he is going to recommend a 
no board situation and then I find myself with a 
board. The next time he comes around and tells me 
that tale, I am not going to listen to him, I am just 
going to say "Go peddle your fish somewhere else". I 
think we are entitled to know what are the circumstance 
we are negotiating under at that particular moment. 

It takes the guess work out of it altogether. 
MR. POLLOCK: It would be better if he 


said nothing to youor "I don't know if I will recommend 
aboard or not" 
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MR. STOREY: He sometimes says it. We 
don't think that is the answer and we have made this 
clear in the brief. We think we have to know. 

THE COMMISSIONER: What change has taken 
place that has modified your view? 

MR. STOREY: Many years ago, conciliation 
boards used to make recommendations, for example, and 
in the last five or six years they have stopped doing 
that. 

THE COMMISSIONER: Recommendations for 
what? 

MR. STOREY: For terms of settlement, 
union security, and so forth and that had been the 
basis for the parties to negotiate. The employeesin th 
main objected to this procedure and over the period 
of time most conciliation boards no longer make 
recommendations as to how the dispute can be settled. 
One of the greatest weapons they had in our opinion 
in conciliation was to say/ ove party or the other that 
was away cut of line, "Look, Mister, you had better 
look where you are going. If you don't, we will write 
a report that will bat your earsdown", but everyone 
knows now they are not going to write a report in most 
cases and so they have lost that weapon. We partic- 
ipated in a labour management thing in Nova Scotia 
and there, by mutual agreement of the companies and 
the unions, we reduced conciliation boards to this 
kind of a situation: They are only appointed now 
where both the company and the union want a board 


because ifpeople really want 
and we believe this works /to coneciliate, then they 
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will use the services of the board. If one party 23 
dragged screaming to thebargaining table that is not 
going to do much good. 

THE COMMISSIONER: Has that practice 
been more or less adopted now? 

MR. STOREY: Yes, to some extent, except 
that it is not by mutual agreement: it is up to the 
conciliation officer to make a recommendation and the 
Minister of Labour either accepts that recommendation 
or appoints a board or refuses to appoint one, as the 
case may be. 

THE COMMISSIONER: I still don't under- 
stand what change has been made that has changed your 
view. 

MR. STOREY: The change of practice over 
a long period of time. 

THE COMMISSIONER: You said you have 
changed the views that are expressed here. 

MR.- POLLOCK: © They used to be more 
automatic. 

Me STOREY “4 foutiow you, ‘sorry! “hey 
used to be, and if you will look at the statistics 
thewwere something like 1,600 conciliation application 
in the last year, or thereabouts, but the number of 
boards in 1966 was drastically reduced because the 
Minister of Labour used his discretion and didn't 
appoint so many boards. This speeded up the bargaining 
process, 

THE COMMISSIONER: You would agree to 


that unless both parties want a board? 
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MR. STOREY: That is our position. Perhap 
I should read all this but I wanted to save some time. 

THE COMMISSIONER: You stated your 
change in view and I just wanted to yaon what it was. 

MR. PARK: The concept of the conciliation 
board, I think, has changed considerably. when it was 
originally proposed away back in the railway situation 
it was supposed to be the public intervention into 4 
dispute more or less establishing public guidelines 
as to what the answer to that dispute should be. Now, 
in fact, conciliation boards have become merely 
mediation boards. If they are unable to resolve the 
dispute they merely say they hawbeen unable to resolve 
it and it is no guidance to anyone. 

THE COMMISSIONER: What would you say 
if the board was called upon to give reasons which 
were made public? 

MR. PARK: This kind of.conciliation 
board is the original concept of a conciliation board 
and when that was the concept of conciliation boards 
we were inclined to support that as a method of dealing 
with the thing because I think it does do a great deal 
of good, I can think - it does bring pressures on the 
parties. I know that as a union negotiator, it has 
brought pressures on us on occasion when there have 
been public reasons given why you should or why you 
should not do this or that. 

THE COMMISSIONER: It strikes me that 
that makes the only appeal that can be made to the 


public, I mean with confidence, merely the opinion 
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of a board, it is not conclusive but it certainly does 
something to affect or build up a public opinion. 

MR. PARK: That is not the role though 
that the conciliation board now sees for itself. 

THE COMMISSIONER: I know, but I am 
thinking of it as a matter of principle. 

MR. POLLOCK: What you say is the original 
concept was the MacXenzie King style of board and the 
problem that happened was that so many boards became 
appointed that people stopped really caring what they 
reported, 

Mis OLORnEY: “lothink chau. is a pact, 

THE COMMISSIONER: I take it that on 
the basis of having it made public, you feel it is a 
policy that is desirable? 

MR. PARK: It can be useful, very useful, 
but on the other hand if the present trend continues 
it is just a blockage on the road in its present form, 
that is all. 


MR. POLLOCK: We will take ten minutes 


now. 
~~-Short recess. 


MR. STOREY: On page 26, we have made 
some reference to bargaining in good faith and we 
have set out the pertinent section of the Labour 
Relations Act which deals with that subject matter. We 
point out, for your information, that there have been 
numerous applications to the Labour Relations Board 


for a declaration that a company has failed to bargain 


ne 


| | ss ta 
“"pecb eiatevaas dt oud ‘ieee Uh ak 2. . bisod - 
G lacketme = site © ay Stila He seotne o 3 | 
Aguorts siot seit toa et dea ee | ; ; 
. 4a’ Mie 
Meade x0 agse won breed ab aia — haan 
ne T dud wood I :AMMOLOETMHOD ae | 
| elqkodbag to "Ussun o Ghee 30 aobinkts | 
tsotgivs add et yea voy teri :oOI04 si 
ety fas basod to oleae gota atsnetomisnt esw pesos 
anposd ehysod yas oa ted’ asw beaeqqed tend naldoxg ie 7 
‘Yer sadw goalkteo vile beqdose slaosq sends bedmtoaas for 
‘padtoqer | Pte 
dost sat dsa¢ watnd I HyanOTe .AM is 
ao get ti Sadat I, $RSWOLAAIMMOO aHuT 
set gi set woy ‘vapid Sbam zit gaiveri To atesd eii 4* 
| | teldetiaeb ef dans yotfoq «Fe 
| uebe yey .imisas od meo JL sHRAT fit | i 
| asunigqes heastt dneneny sid 3% basd “edto ond ao ie ha 
) ne? tneaetse acti ad baon oct rene) snaneaba 5B Sav, ef ti | 
| | ite ei gods =F 
aeduntm wad oxed ftw sW <8000I04 .AM ert: Te 


wom = si 
‘ se90e% t10dh--- 


ehem Sverl ow .8S ezeqd #0 :VEAOTe AM 


sw bos dist boog: al goin legen ot soneTstet once | = : 
i <A prs 
Hi | oe 

asic ode to noidose inentdreq sis gue tea overt ¢ 


fa .teltem dostdwe ded dtiw eiseb ‘dotdw 36k Gootbated i 
| | Weed aver ststt tees OLA amro rik “uoy TO? .duo datog | fa : 
| Anti Va. 
; = Peo enolialen surodiect ens oF dergmiryniess: JOLR Ce » ie 7 

_ ‘ 


Nethercut &é Young 3 3 
285 


Torente, Ontaric 


in good faith and we have also asked for permission to 
prosecute on that basis, but not one single prosecution 
has ever been successfully launched in the sense of a 
conviction being handed down. Part of the problem is 
defining what is meant by "bargaining in good faith", 
and we are very much aware of that, but we do set out 
in the brief a number of suggestions that we think 
would make for better collective bargaining. For 
example, one of our major problems is not knowing the 
financial structure of a given company and, as a result, 
we are always in the position of guessing as to whether 
they can meet our demands or not. We don't expect 
companies to come to us with open arms and say, "Here 
is a bushel full of money, cart it away fellows", but 
on the other hand, we don't expect them to always tell 
us how poor they are and that is in the main what 

they do. In twenty years of negotiating, I have never 
met an employer yet who had any money for wages. He 
reluctantly came up at some stage of the process, but 
he never admitted he was in very good collective 
bargaining shape. 

MR. POLLOCK: I suppose he wants to 

being 
avoid the embarrassment, of /placed in the position of 
"Well, now, you have given us that, now let us see 
what we can get". 

MR. STOREY: I think it is more than 
that. 1 think it is simply a refusal to get down and 
deal with the economic facts of life in many cases 
and in many cases where we have a company with multiple 


plants, we get the overall financial statement, you See, 
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but when we deal with the Kingston works, for example, 
and we say, "Well, you made ten million dollars last 
year", they say, "That is right, fellows, but not in 
this plant. This plant is going bankrupt, we are just 
barely making a couple of pennies here, we made it in 
the other plant." Lo and behold when we negotiate 
in the Toronto plant, we find, usually from a different 
management, that the Kingston plant was prosperous and 
the Toronto plant was broke. We think some factual 
material on profits would correct this kind of nonsense. 
MR, POLLOCK: Do they still advance 
inability to pay as a major objection to payment? 
MR. STOREY: Yes. The Steel Company of 
Canada does not in that sense, but lots of others do. 
MR. POLLOCK: Ana they are reluctant to 
provide you with any kind of an objective auditor's 
analysis of their accounts? 
MR USTOREYenG That as rvghtoraUsuallys 
the statement we get is that it is none of our business. 
MR. POLLOCK: Is there any objectiondue t 
the fact that they are afraid that this information 
will be communicated to other sources? 
MR. STOREY: We will be quite prepared 
at any time as far as this union is concerned to reach 
an agreement with any employer and all that he would 
be asked to do would be to make this financial data 
available to our top research consultants so that they 
could advise the local committee as to what the picture 


Was. We would not care about each and every number of 
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MR. POLLOCK: I think you did that in 
one circumstance, didn't you? 

MR. STOREY: I think we did in one or two 
cases, yes. In one or two cases we have had that kind 
of thing happen, but they have been very rare, That 
is one point we make on bargaining in good faith. 

The other point we make on page 27 is 
the fact that many companies don't send to the bargain- 
ing table people who have the authority to speak on 
behalf of top management; in other words, in many cases 
they send in second string negotiators, second eschelon. 
The problem then becomes one of the company not being 
able to speak for itself because the man has not got 
the authority and, in most cases, he says: "No". That 
is the safest thing he can do. This leads to delays 
and) frustrations: and, ;asi-we point out any the brief, 
things that could have been settled easily six months 
ago become topsy turvy and get off the track and then 
a settlement becomes much more difficult. We think 
some reference to this in terms of bargaining in good 
faith would help overcome this problem. 

MR. POLLOCK: Is it the initial negotiatio 
that concerns you, or the fact that at the later stage 
or when you are coming close to an agreement that the 
people there are not able to say, "All right, that is 
a deal"? 

MR. STOREY: It can be both. If we can 
get the top people in at the start, the chances of 
reaching a settlement without reference to: conciliation 


or third-party intervention of any kind is greater. 
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MR. MAHONEY: I think a glowing example 
at the initial stages is where you are attempting to 
negotiate a pension plan and you ask the employer for 
Statistical data that will allow you to cost a plan. 
We quite often run into the argument from employers, 
"Oh, this is just away up in the stratosphere as to 
costs", but when you ask them for the age breakdown 
of their employees, they say, "No", We think that 
kind of material is the proper right of the collective 
bargaining agency to have so that they can get their 
own actuaries to do a costing and you know what you 
are actually bargaining for. In the United States, 
the employer is obligated to provide that kind of 
information. 

MR. sPOLLOCKs That ls saapretty annoeuous 
type of information anyWay as far as the employer is 
eoneerned: It is not disclosing nis financial pileture 
to. anybody else? 

MR. MAHONEY: No. 

MR» STOREY xe Wevare: not interested ata 
diechosingukts to anyonerelse ether. 

MR. POLLOCK: «But that.ds higgrmeluctance, 
the core of his bargaining agency moves around through 
out the system. 

MR. STOREY: In most cases this would 
not be of much value to anybody else other than for 
collective bargaining purposes, 

MR. POLLOCK: Getting to the final stage 
of negotiations when the question is whether it is a 


deal or not a deal the objection is raised to a 
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practice of a union referring matters back to the 
membership for a vote. Management says, "We come and 
Say ‘Here,is our deal', we are prepared. to accep «Lt 
and everyone shakes hands and they go back and refer 
to the membership and the membership sometimes reject 
it and sometimes the negotiating committee very strongl 
recommends. they accept it; still..they reject it anda 
then they go back to the negotiations on a new plateau,n 
and although this thing probably is not an occurrence 
that happens every day, it is increasing in the United 
States in frequency and probably here and there has 
been some concern on management's part of disclosing 
your, final position or making aydeal On.this basis 
because you know that. if the membership rejects it 
they are going to be back and say, "Okay, they gave 
UsSathis much now, nowelet us stant «talking .a.iittie bit 
longer?" 

MR. MAHONEY: I think as you have 
pointed .out to the,Cc..MsA., theypiike to havea t-both 
ways. They say that unions should be democratic and 
certainly. that,.is part of ythe demoena tic process pyo 
refer, it back.and, J think,. from the clong range porns, of 
View, <tc has, merit because.it Is much better to: refer 
it back and fight it out with the membership so they 
eventually accept it th@n somebody conclude an agree- 
ment that may lead to wildcat strikes or sporadic 
strikes because I don't think you can keep people 
working under conditions that are imposed upon them, 
rather than accepted by them. So I think it is an 


illusion management has. 
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Toronto, Ontaric 


1 But the lack of education and 

2 experience Ls a Sse€Pious*nhandicap. “It°is’a’ serdbue 
3 handicap for union negotiators, they have to PVvEn U 

4 with their membership and argue it out with them and 
5 convince them, but once it is done and the agreement 
6 is approved and ratified, you have got the situation 

7 settled dowtrithat you really started on reir pera . 
8 You may still have the problems but they would be 


9 illegal rather than legal. 


10 MR. POLLOCK” Lor also’ cones ' down: to 


11 collective’ bargaining techniques; If I- way stegest at 
12 to you, that they are available to both parties. 


MAR. MAHONEY: 
13 I have seen it used on occasion when a company will say 


14 to the negotiators privately, "We will lay on the 

15 table such and such, providing we have an understanding 

16 that it willbe acctepted”, and. on that level the 

17 negotiators go back to’ their membership. Mou eve 

18 how pou 'a Pormal orrer’ on “re valle Du wou nave Bou 

19 aucnorizavion Vo’ necoviave On’ that Tasure and you 

20 come to it in that way. lv is weaver oF evel oping 

Fy | a’ technidue for handling it and I am quite'sure Mr. 

22 Clawson and representatives of the C.M.A. know those 

ja techniques as well as we do. 

24 MR “POLLOCK *'-P"trhink those people don: 

sss have that many difficulties and I don't know whether 

26 that problem is existing in your union negotiations or 
Xo 

ai not, but/the uneducated, the people who haven't got 

28 the experience in this type of thingare fixing the 

29 oroblems and it happened to somebody else and they 


, ity 7 : ue re . 
30 are afraid of it and then they say, Well, that is 
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Torente, Ontario 
liable to happen to me, so I had better prepare, I 
won't give them my best offer", and that only adds 
fuel to the fire because then when they do PeJeeulat 
he will give them some more and then it is back and 
forth and you never get any finality in negotiations. 
MR. STOREY: 
I think this has been a major problem in our union 
and most unions in this country. We have had the odd 
Situation where this same thing has happened with 
management. Most memorandums of agreement provide 
for ratafication by the prifcipais ofVboth parties 
and we have had the odd situation where the managing 
directors come back and say, "I am sorry, gentlemen, 
therboardtor Directors have rejected myosugeestion 
and we have to setart°all over again". 

THE COMMISSIONER: Has that occurred as 
frequently as the reverse case? 

MR. OSPOREVG’ °L dont@ttthink asyfrequently 
in all’honesty. We don't really have figures on this 
kind of thing but we know from our experience. 

MR. MAHONEY: The nature of the two 
institutions is so different that it is much less 
frequent because the lines of authority within the 
management structure are more clear cut and concise 
than they are within the union structure. 

MR. STOREY: We have set out certain 
recommendations which the Commissioner is aware of, 
which we think will correct this situation. 

The next item is Union Security and I 
feel somewhat like carrying coals to Newcastle on this, 


so I am not going to read it. Suffice to say that we 
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Terente, Ontaric 
have set out some of our experiences concerning this 
problem over the last few years and we believe that 
the lack of security in this province ‘has led to a 
number of problems. In.Mr. Ingle's submission to the 
Commission, you will see that that becomes more apparent. 
We suggest that this province should come into the 
20th Century in this particular field and enact a form 
of security, something along the line of the Rand 
Formula, as a matter of legislation, We say it*to you 
not because we don't think that is a valid proposition, 
bas I'thank-2t -is Pais Boe say Af Cne=prepositwen 2s 
a problem you should look at another one, and we are 
suggesting "if you"ean't bring in the’ Loose shop-in 
the legislation coneerning the first agreement, it 
Should follow automatically in the second agreement and 
we point cout, Mr, Commissioner, that that would give 
the employees an opportunity to assess the value of 
thes tmmiron, Tvs-orfteers and@iP trey*aidn t+ tikeriy 
under the Labour Relations Act they would have an 
Opportunity-to kick it out and have no union or to 
select a union? -Soy-#e sives them-in ‘large measure 
freedom. I don't think I need say any more than this, 
because, as I say, you know the arguments and problems 
as well oe 2, 

MR. POLLOCK: There aren't too many 
jurisdictions by your definition in the 20th Century. 

MR. STOREY: Well, at least they are 
part way there, I ee say this. As you know, there 
is absolutely no provision for union security of any 


sort in this province. Keep in mind that some of these 
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Torente, Ontaric 
other jurisdictions started in this field in 1926 and 
thereabouts, and this is 1967, so we are quite a ways 
behind. 

MR. PARK: There is the added argument, 
of course, that in certain areas in Ontario there are 
in fact, arrangements in legislation both in certain 
farm acts with respect to earnings and the veacher's, 
for example, are protected in terms of their actions 
by legislation on the payment of dues and so forth. 

We are not even suggesting the breaking of new ground 
but in Canada the only provinces: that don't have it =+ 
Quebec now has a union security provision, I don't 
believe New Brunswick has, Manitoba doesn't, Saskatchew- 
an has, Alberta has, British Columbia has. 

THE COMMISSIONER: Nova Scotia has 
something. 

MR PARK NAaWNoVarScotie is the first, 1 
think - and Prince Edward Island has and Newfoundland 
has. They borrowed their legislation largely from 
Nova Scotia. 

MR. POLLOCK: I don't think anybody has 
gone as far in Canada and even in the United States 
as Saskatchewan did. 

MR. STOREY:)) That is correct. 

MR. POLLOCK: They have modified that 
slightly now, recently, as far as conscientious 
objectors are concerned or something, whatever those 
are. 

THE COMMISSIONER: This was quite active 


a few years ago in the United States. Many refused to 
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Join a union because of religion or other reasons, and 
they had devised several modes of meeting the situation 
elther by contributing to. charity. or Something like that. 
Iwas just wondering how it has developed. 

MR. STOREY: 2 think it- is still used 
down there. 

MR. MAHONEY: In our experience it is 
quite common in certain states where the union shop is 
not, Legal. 

MR. POLLOCK: The analogy it draws to the 
government, it has been suggested to it in some cases 
in some organizations that have been certified for 
some twenty or thirty years, there ought to be something 
GAL 2s calda necertiftication, vote. .-What do sou think 
of that aspect? Give everybody now. in the plant an 
opportunity to again say whether they want the union 
or whether. they, don't want. the union. 

MR 4 aw TORRY: «.. Gon! t wihwnk dit, te wmecessary 
at all under our legislation, because the last two 
months of any collective agreement the employees can 
very easily get such a vote by simply putting their 
John Henry's on the petition, and I can say with some 
degree of experience that a lot of employees do this. 

I sat on the Board, as you know, for two years, and I 
saw petitions come in on the cardboard that goes rere Wet oe gle | 
a white shirt when they send it to the laundry. That 

igs how loose it is. They don't have any kind of a 
formal document. All they have to do is say, "We 

oppose the union" and get some signatures and witnesses 


and turn up at the Board. They don't need counsel so 
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it is very easy for them to get such a vote if they 
indeed want it. 

MR. POLLOCK: You have to go around and 
Start getting those people together. 

MR. STOREY: Oh, yes, if the sentiment 
is there you will get it pretty easily. 

MR. POLLOCK: A lot of people, and this 
is probably from your own experience, will vote on 
Something rather than put their name on a public 
document. 

MR. STOREY: If we are going to use that 
argument, I make the simple suggestion to you that the 
same- applies for’ applications for certification. We 
have to go around and collect a heck of a lot more 
documentation. They have to have cards and they have 
to be dated and they have to be witnessed and we have 
to have the dollar and we can't loan the dollar and 
we can't promise it back; in other words, to get a 
union there are a great deal many more restrictions 
than there is to get rid of one, so my answer to your 
question is -- 

MR. POLLOCK: In a government analogy 
you would have to carry it forward and say, "All right, 
we have to have the government elected and then any 
group of people who want to get rid of the government 
would have to collect a number of names". 

MR. STOREY: I don't think you can draw 
the comparison. 

MR. POLLOCK: In relation to tax, would 


you be content if legislation existed saying that where 
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the union acted for this section of the Act which puts 
in agency shop or the Rand Formula or whatever it aI ie 
that one of the seeio tee in five years or some- 
thing like that, there ought to be a vote conducted to 
see whether they still hold the support of the member- 
ship that, perhaps, in some cases was taken when these 
people were not even born? 

MR STOREY? oThatyisvawpossibility cand 
this will always be true as our industrial relations 
get more mature, but it seems to me that the answer 
to your question is not in a new certification vote, 
but in a vote as to whether the employees want union 
security afterrfivevyears, sifayou want to go that far. 
You note the experience in the United States where they 
had the Taft-Hartley Union Shop elections. They 
didn't prove very much°and I suspect your suggestion 
would meet with the same reaction here that if we were 
going to deal with union security then I think we should 
deal with it con that basis ratherothan certification. 

MR. INGLE: The other thing, Mr. Pollock, 
is you mentioned that if they wanted to have a vote 
they would have to sign a public document. This, as 
you know, is not a public document. The Board goes 
to great lengths to protect the names ofutheopeopie 
from disclosure to anybody except the Board, just as 
they do with respect to union membership. 

MR. POLLOCK: But as this petition, this 
shirt cardboard circulates itself around the plant, 
other people who may not hold that same view see it. 


MR. STOREY: They may or may not see it. 
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They may know it is circulating and they may be asked 
to sign it, but it is not necessary that they see it. 

MR. POLLOCK: They may see it? 

MR. STOREY: They may see it, yes. 

MR. POLLOCK: There is certainly greater 
publicity than in the case where an agency comes in 
and says, "All right everybody, into the ballot box 
and cast your vote", and nobody knows whether he is 
mere or nov, it 1s all automatic? 

MR. STOREY: I think it depends who the 
Organizer is really. 

I think perhaps at this stage I would 
iike to ask Mr. Ingle to speak. 

MR. INGLE: Mr. Commissioner, we are 
commencing now, at page 36 of the brief, on some of 
the’ legal aspects, particularly of injunctions, Strikes 
and picketting. 

The right of workers to engage in 
collective bargaining has long been recognized in 
Canada, but we feel that the law has not kept pace with 
that development in that there are anomalies, contra- 

dictions and restrictions with respect to the exercising 
of the right to engage in collective bargaining and we 
propose to set out some of those for your consideration 

As Professor Carrothers has noted, there 
are three basic freedoms involved in collectinve 
bargaining for employees - freedom to form unions, 
the freedom to require employees to engage in collectiv 
bargaining with those unions and finally, the freedom 


to invoke meaningful economic sanctions in support of 
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collective bargaining. 

(Mr, Ingle reads brief from "The principal sanction 
employees have" to".....during World War II", By law, 
in Ontario, the right has been taken away from employees 
avail. times,.except»din two. situations, that is, where 
a. group, of,,employees is duly organized in a union, the 
union has been certified by the Labour Relations Board 

and the conciliation process under the Act has been 
complied with. The other time is when the collective 
agreement has expired and)again.the concidiation pro- 
cedures have been completed and then again, the employees 
May,exereiser,a right to strike. dn all other situation 
and at all other times the employee's right to strike 
has been taken away and, thus, it appears to people in 
the trade union movement that the legislature and the 
law, as enacted by the legislature, has already inter- 
vened on the side of the employer by restricting the 
rights of the employees so far as when they may go on 
strike is concerned. In a competitive economy, compe- 
tition necessarily results in some of the competitors 
being injured. The law as it has developed over the 
years has taken due cognizance of this fact and has 
endeavoured to treat competing interests equally and 
P24 T1LVec0 

MR. POLLOCK: Well do you feel that is 
a healthy legislation, the Ontario Labour helations 
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MR. INGLE: Well, if I may say so, with 
that 
respect, sir, we don't feel/it is as vital as a reading 
of the legislation appears to be, but as my colleague 
pointed out the requirement in the legislation that 
employers bargain with their employees or a 
certified union 
recognizing those employees cannot really in most casesb 
effectively enforced. The unions have applied many 
times to the Labour Relations Board to prosecute 
employers for .failure.to.bargain inegoed faith.+4In 
no case that we know of has that right been successfully 
prosecuted. 
at 

THE COMMISSIONER: But look/the number 
of agreements which you execute during the course 
of & year. 

Mis INGLES.) Phis Wsetrue. 

THE COMMISSIONER: «They are under: the 
compulsion of law. You can work out certain modes of 
eonductweof accepting las Kejechl peel tron lérmaynbe 
that you have difficulty in persuading the Board one 
Way or the other but still the obligation remains 
andyheeis pe ce eee ene (4a hae 

MR. INGLE: The obligation on the 
employer to bargain is, we suggest, not as effectively 
enforced by means of sanctionsin the legislation as 
the injunction against the trade union in preventing 
them from going on strike. 

THE COMMISSIONER: But the prohibition 
against closing his doors is just the.same. 


VRovINGLES. Yes, thatb-lanirues)=lathink, 
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however, that in practice if the employer's prerogative 
or *elosing his door, Modem dipitis employees is 
not aS meaningful a kind of weapon in his hands -- 

MR. POLLOCK: It depends on the economics 
of the situation, high economy or low economy. 

MR. INGLES “The: 26 sien. 

MR, POLLOCK: High employment or low 
employment? 

MR’ INGLES? Theat “ie -Pight Se8ln Wcany 
event, we have the “impression of -the-two Usidés 2neta 
collective bargaining situation. One of the principal 
complaints of the union movement is that both in the 
substantive and in the procedural law the law appears 
to favour the employers rather than the employee's 
Side, andthe -question of-+in junctions -2tS-particularly 
rmportant in tAis connection = -The use efeinsunetiens 
in labour disputes is almost universally applied in 
Support of Only-rone ofthe competing interests, \that 
is, in support of the employer's position and the 
courts have, from time to time, said’ the use of 
injunctions is available equally to both sides in a 
dispute and, theoretically, this is true, but as we 
have pointed out, we think that the equality suggested 


here is more apparent than real. 


In the study of injunctions which was 
before 
made, I understand, J--the Commission; 4s De 'qulve 
apparent there that there are only three instances 
where injunctions were applied for on behalf of the 


unions and on all three of those cases the motions were 


dismissed, I think properly so, when one looks at the 
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cases, It is very difficult to conceive of a situation 
where an injunction would be an appropriate remedy for 
use by employees or unions in a labour dispute, so that 
uhe-assertion, in our opinion, that injunctions are 
equally available to both sides is, to some extent, a 
feral Lfet ion: 

MR. POLLOCK: Let me stop you there 
for a moment. It occurs to me that if there is going 
to be some action open to the employer that would be 
equivalent to the type of communication of information 
that injunctions are involved with, the picketing 
aspect, that his picketing or his demonstration would 
be against the union in the sense that "This is a bad 
union, don't join this union, stay away from them, 
or I'll picket your organizational attempts". This 
Lype of picketing is:-proseribed in the depislarvion, 

He can't interfere in that sense except under the 
employer free speech bit. I don't know what that 
means,mind you, but the legislation prohibits him 

from actively going out and saying to his employees, 
"Don't. join this union, it is a bad union, they are 
thugs", and all these other things that only employers 
Can think. of, 

MR. INGLE: We are talking, perhaps, Mr. 
Pollock, of two different situations, aren't we? 

MR. POLLOCK: We are talking about two 
situations on which the livelihood of one organization 
depends. You are picketing this plant in an economic 
sense to keep this man's profits down and affect the 


purpose of his existence, to make profits. 
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MR. INGLE: Yes. 

MR. POLLOCK: He is conversely Cryin US 
keep you out of his plant which is your JO VO eer ia 
and help his employees. So he is aifecting you in 
your purpose and you are affecting him in his purpose. 

MR. INGLE: If we are talking about a 
labour dispute in the sense of a strike, there is 
nothing that I know of in the legislation that prevents 
the employer from taking advertisements in the news- 
baper, taking broadcasts on the radio and on television 
and, indeed, employers have done this to state his 
case fully and to communicate directly with the 
employees by means of letters. Almost all of the kinds 
or ways in which he would like to persuade his employee 
to return to work to end their strike are open to him, 
but the principal weapon that the employees have, the 
picket line, 18 subject to the use of an Le Mate cL Ol. 

MR. POLLOCK: 1 would suggest that if 
there was not a prohibition as there exists in some 
cases, the absence of prohibition of employer inter- 
ference, that that would be a comparable remedy that 
the union could seek an injunction for, to prevent 
this employer from interfering with the legitimate 
recognized activities of the union. 

MR. INGLE: In theory, perhaps, Mr. 
Pollock, this is so. I can't conceive of a Specific 
instance where this has been used. You think of a 
given factual situation and i Just can’t conegeLye oF 


a set of facts where the injunction would be an 


appropriate remedy for the union. 
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Mh. POLLOCK: Well, if you knock / Wair 
the unfair labour practices that exist, there would 
be perfect remedies. All you are Saying is that 
because the unfair labour practices have moved in and 
have given us a remedy to protect us against some of 
these abuses, we no longer have to look at the 
injunction. That is a different argument. 

MR. INGLE: It seems to me if you remove 
the unfair labour practices sections from the Act, you 
could not substitute for those sections the remedy of 
an injunction on the part of the employees. 

MR. POLLOCK: If you didn't provide any 
enforcement: procedure, youn nmostercertainly could. 

THE COMMISSIONER: Don't you think you 
have to look at it in another way? What this Act 
has done and what your practice has done has been to 
assail what you might call a citadel that was founded 
originally in the ordinary rights of property, and 
you are eating away at that, properly - and I am not 
eriticizgingsyou at all, I think it is a good idea 
but that, in #actyutetwhat te belngodonels, youaare 
assailling that fortified position. 

MRaoiNGbb: anvess 

THE COMMISSIONER: And the question in 
law is: How far will your right to invade that be 
permitted in the interest of general security? 

MR shINGLE: This, psirpbis tae question 
which we deal with in the next few sections of our 


brief, 


THE COMMISSIONER: That is the situa Lent 
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Now, courts have been criticized, but really the questio 
is not for the courts; the question is one for the 
legislature, and that is why we can talk about it freely 
here, 

MR. INGLE: I agree one hundred percent, 
Sir, The courts are obligated to act within the frame- 
work of the legislatin™ as provided “to them, “and it ts 


a legislative change which we here are basically seeking. 


MR. POLLOCK: Before we turn to the 
meateer porvion of “that disctission, i would “ike to 
know your view and you don't raise it in the brief, 
on the present interpretation of Section 54 (2) of the 
Labour Relations Act which seems to say that until 
you ‘haye been entitled to have conciliation proceedings 
a0pl eave vO yom,” your cant Strike, so “iret somebody 
who ls“unorganizeds with no-'col hective agreement, can't 
strike? 

MR. INGLE: That is ,igat. 

MR. POLLOCK® Is’ that @ good thing or 
a.bad thing? 

Me INGEES In my opinion, Sir, that: ie 
a bad thing. I think employees should have - this is 
my own personal opinion and not necessarily the opinion 
of the union - but I believe that this kind of restrict 
ion should be removed. 

MR, POLLOCK: I appreciate that comment, 
because I don't think you have probably had an oppor- 
tunity to discuss It with the people in the union to 
obtain their opinion, but some people have said, maybe 


facetiously, that it is a good thing for unions becaus 
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if people want to strike they have to get certified, 


they have. to join a union. 

MR. INGLE: . Yes. 

MR. POLLOCK: Maybe they can mull this 
over in the collective mind of the union and let us 
know. 

MR. INGLE: I know there are differences 
of opinion about, this kind of thing as there. are 
differences of opinion as to whether or not unions 
Snould.be able to go on strike during the life of an 
agreement. There <bssat Least one jurisdiction in this 
COunLGy Whnene. 1b. ~S.ODeD to Unions to fo on sirike 
during the life of an agreement, and it is my observa- 
tion wnat. there Jseno, ereaten degree of Jabour difti- 
culty and disputes and strikes in that. jurisdiction 
than, there. .s.in all the other jurisdictions where 
such strikes are prohibited during the life of the 
agreement. 

MR, POLLOCK: But in Saskatchewan, they 
have written. into a lot of agreements --- 

MR. INGLE: Yes, it is written in 
voluntarily by the parties, as Mr. Storey reminds me, 
as they have in the United States. 

THE COMMISSIONER: Well, really, don't 
you think you place a great deal of atone in. free cis- 
cussion, you say collective bargaining. Well, why 
shouldn't that collective bargaining be carried on as 
a civilized means of settling these things in the 


absence of any external influences which amount, in 


effeot, .to.a threat? 
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MRawNGLEsse I think, sir, that, basically, 

this is the position of the majority of the trade union 
hovenenuy quiteiiso.y CALIF am POTRULAR OWE 2S Chetathe 
right of trade unions - perhaps this is a good thing - 
to go on strike has already been severely restricted 
and what we are saying is that in view of that, the use 
of injunctions in labour disputes available as they are 
in pra cuiide, real ly’ only to. oneMsidevia an caddtttonal 
invasion of what is, I think, a fundamental right of 
the employee. 

THE COMMISSIONER: Just let me put a 
question to you. It was given before us yesterday: 
here was a case where there was a strike and there 
were two or three” furnaces. whieh were very) Valuable; 
theix®’ value ran - into thesamiliionsoofedel lars, angdcthe 
Surlkers refuseds tolallow anybody volenter thatiplant 
to put them into condition where they would,not be 
destroyed. Now, you have to act quickly, you have to 
act within short! hotirs.’\ How else.lcani youvacts unless 
you are met face to face with two armies, one trying to 
force its way in and the other trying to prevent them? 
And the reason for the prevention is, really, in the 
existing law illegal, an illegal act of prohd bi tions 
"We won't allow you to enter the plant". Now, those 
are the conditions. You can't get rid of 
some mode of action which can't be delayed. 

MR. INGLE: I agree with you, sir. We 
deal with this later on in our brief. J think in 
many jurisdictions in the United States they have 


solved precisely that problem without resort to 
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injunctions in every case, 
THE COMMISSIONER: Well, if they made 


provision in law, yes, but in the absence of legislation 


I don't see any other alternative than the injunction, 


MR. © PARKe»sso' In Canada, for instance, 
where this same situation would occur in the basic 
Steel companies, all negotiatiors would cooperate. 

I think, it has never been necessary to resort to an 
injunction to protect that type of equipment. The 
common sense of the employees and the fact that if 
those furnaces are employed they have no livelihood 
is much more potent than an injunction, 

THE COMMISSIONER: I quite agree, but 

bt tis eartact that this actuakhy took 'phaces I 
am not imagining this. This was told us'as a fact 

MR. MAHONEY: I am rather astounded 
because in our experience it has never happened. 

MR wePObLOCK: thintntale as itanmwsvthe 
comment that was made, Mr. Commissioner, it was in 
relation to unsanctiionedvactivity, ~heyunivoanofiictals 
had tried pin. vain to,get people in-to,bank, these 
furnaces or whatever they do to furnaces these days, 
and some people felt that this was their right to stop 
them, keep them out. I think somewhere in the other 
submission you point out an occasion where that type 
of activity is, a mistaken activity, is taken as a 
legitimate one. 

THE COMMISSIONER: Take the case that 


occurred in Windsor, where the strikers refused to 
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allow anybody to go in to maintain iisres,o ° anes 
result of which I think they suffered damage of 
$200,000 in frozen pipes, burst pipes. Now, those 
are emergency things and I think we would all agree 
that they are vabsurd |) that yous have got to preserve 
the thing that both interests look to, it is common 
sense, but these things sometimes do happen. 

Now, so far as the procedure is concerned. 
I don't think there is much doubt now that at least 
one proper thing to do would be to do away with so- 
called affidavits and bring whoever is going to be 
used®as' aiwitness before’ the’ court, so othat he ean 
be seen by anybody and so far as notice is concerned, 
it will be given. Now, it won't be long, because they 
nave? Lom aut GEgekiyvy but if 2b ds-eiven @t all so vo 
have a representative theresand soy Lot bring these ime- 
presentatives before the court, the judge of which 
WL1ll have to weigh their evidence and demand clear 
evidence of the danger, I think the difficulty is 
removed. 

MR. MAHONEY: 02 think,” Mr .-Commissioner, 
that the great concern in the labour movement over in- 
junctions is more the misuse of injunctions than cases 
like you cite where there is the real emergency. They 
are very infrequently the case where injunctions are 

where 
ised ;@ It is where they are used / those circumstance 
do not prevail that brings them into ill repute with 
the labour movement. 

THE COMMISSIONER: Well, the difficulty 


is that sometimes the affidavits setting forth the 
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facts on the face of them are sufficient for action: 
they come within the requirements of the provisions 
of the Judicature Act. Now in the absence of any 
challenge to that, that is all the court has to act 
on. it is quite true that this emergency order has 
anlimit of fourvwdaye; and it is said that that is the 
critical time, but the remarkable thing is that in no 
case that has been brought to our attention has any 
effort been made to challenge the facts set forth in 
the affidavits. That could be done, you know, on an 
application to continue that injunction and it seems 
to me if it could be shown that the facts were mis- 
Stated or misrepresented or distorted, there would 
be. every reason why a permanent and interim injunction 
wouldrbe refused. 

MR. INGLE: May vlesays sims that ii vnad 
a case last summer - and I have supplied details of 
this to. the Commission oin cone pref stherease chistemics 
that we have submitted - where precisely that happened. 
The factual sitwation, described by sthe enployer iin 
the affidavit he filed in. the court was quite incorrect 
and we were able to file before the hearing in weekly 

our 

court took place, affidavits on/behalf which stated 
a totally different set of facts, 

MR. POLLOCK: Is that the affidavits by 
police? 

MR. INGLE: No, not that case, that is 
another one which I was not involved in at all, but 
that is another example. That is not within my 


personal experience, but in the case Liam ‘eiting, 
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counsel for the employer just would not go on with the 
case: he just withdrew it. There was no injunction 
granted. 

THE COMMISSIONER: As you suggested, I 
would make all parties go before the court, your own 
as well as the company's. 

MR. INGLE: I am very glad to hear you 
Say that, sir. That is one of the representations we 
make in’ the brier. 

THE COMMISSIONER: That, to me, is only 
good sense, 

Le 

MR. INGLE: I am sure/you have a great 
deal of experience with this as we who have been 
practicing in labour law in Ontario have, this is 
one of the major’ complaints about procedure. I would 
not like to dwell upon it in view of what you have 
Sad, 20. 

May I turn to the question of mass 
picketing. We may not be in as much accord on this subject 

MR. POLLOCK: The process of negotiation 
we have given you something, now you have to give us 
something. 

MR. INGLE: Frequently, it has been my 
experience that injunctions are granted either en- 
joining picketing completely or at least very severely 
restricting the number of pickets wherever it can be 
established that mass picketing has occurred. Many 
judges apparently feel that mass picketing in itself 
creates a situation which may lead to property damage, 


violence or other incidents on a picket line and 


Bg 


= 


. | eo . 
‘ect dete to” Pa Rae in ' “a wal 
corronuLnt on-eaw sted sot wo taatokercaneed 


eaMtr:  hesciieg, 
i ~Petespave voy eA :AEYOLSZIMMOD SHT ims duh . 
nwo mdy 2rHNOS. ott etoTed 4 setireqg Ife oven blyow ye ; 
| eqneginen erg ‘an ILew ae Ia 7 
VOY, reed od bety’ (rev ie I :S20ul am It 
ow anolisdnesanqe sit to oo et ¢efP Late .tedd ype te 
Nolsd oft mtieden fe 
F ; . 
‘gino al yom ct .dont? :EMOTELIMMOD ANT jor | 
eared (boos ‘ 
pe. : : 
‘| ¢s9%g s sved woy\ewwe me I GRaDM iam st 
| nced ever odw ow as atdt div oometusaxe to feeb ter : 
et ict .wveiiie seem ot Mee earedan ot yntotios2g 7 | 
Brvow 1 .esubesco%g drods stertatques-aehiwens to 90 
veil oy tanw to wetv at vt mwogn [lewd oF alti ton jar 
‘tle wbhee ay 
eeom ‘io celiesup sit ss out J ysh. ‘Yar : 
idve ald’. 1 hroope noum ee mt on eae ame eW lanitedolg jer 
+ nottsttegsn to eessoxg ect 001.109 AM OS 
es ev.ts ot sven voy wood .snidd¢oenos LOY, nevisy evel ow Ais 


-anidsemoe 

4) feud san'tL vyliesupeta +1MIOKI OAM | es 
~t9 ‘tortie hetasty ore anottodutot teett sonsilteqzxe “yas 
| ‘fewevee yrov Jedol Te co yLedoiqmos sotsvexolg gatntot, es 
ed aso th reveterw szaxotq to eodmun edt aia 
eyasM .borivese gan gtttevon’: saem Jedt bertatiidasas 
Tises! a: gattedotg eeam terid [981 ylicetsqgs aegbyt, 
enok Visteqory os besos qam rdoldw molbterd te S i 


‘bee entl textote # ao BIneGbLool santo 0" ‘edietoi 


aa : .: eee 


Nethercut & Young 9 rm 
288 


Toronto, Ontario 
mass 
injunctions are granted simply because/picketing has 


occurred in the absence even of violence or anything 
of .that.kind. 
MR. POLLOCK: In anything of that 


include : 
ute Struction, the stopping of 


kind would you 
trucks and.people, from.going inte. the plant? 

MR...INGLE: ».Yes. Ae they 
aren't cited in the studies that have been supplied 
to the Commission but frequently the mere fact of 
mass picketing in the absence of obstruction, damage, 
or anything of the kind, physical obstruction as you 
said, trucks going in and out and employees going 
out, the courts have, on the basis of the establishment 
of mass picketing itself granted -- 

MR. POLLOCK: . We are trying to find 
these, «<li issditiiculs to .hind..perkbaps alasthe 
leisure of your off-hours you might give us a hand on 
that. 

MR....oINGLE:..l didnt .ealize it. was that 
difficult. I will certainly endeavour to find such 
cases and supply them later to the Commission. I am 
certain that we can do that and give them to you. 

As we have pointed out here, it is 
important from the union's point of view, as the 
Commissioner said a moment ago, particularly in the 
early stages of a strike, to demonstrate not only .the 
union's solidarity, but also the degree of support 
which the union has among the employees, and when an 
injunction is granted either restricting picketing 


altogether or restricting it to two or three pickets 
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on the picket line, what is demonstrated in the eves 
of both the employees and the general public. 8 not 
the strength, but the weakness of the union and the 
union's position. What is demonstrated is its arparent 
lack of support among the employees, and that solidarit 
and strength of the striking employees at the early 
Stages of a strike can often best be demonstrated by 
picketing in large numbers without any violence, 
obstruction,,dnjury or trespassing, and so on. In 
the case histories which we have submitted separately 
to the Commission, some mass picketing is shown to have 
taken place in about a third of the cases and we have 
here for these terms, arbitrarily defined "mass 
picketing" as something involving more than 25 people. 
I suppose one could draw the line almost. anywhere, 
but we thought that was a reasonable place at which 
to draw it. Cf the 34 cases where mass picketing 
in those terms occurred, only in 4 cases was there at 
any time any property damage, violence or other 
Mm@ecad mach of that. kind. In 6 other cases, incidents 
have taken place on the picket line, I think clearly 
illegal incidents where there was no mass picketing 
and so we conclude that it is apparent, at least 
apparently there is not that great degree of} correlatior 
between the mass picketing and illegal acts. 

MR. POLLOCK: How many of those 24 cases, 
I assume that is the figure you get from 4 and 6 - oh 
no, 6 are outside the mass picketing, so .2t is 50 
cases of mass picketing without any of these 


activities? 
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MR. INGLE: Yes, 

MR. POLLOCK: How many of those were 
injunctions granted in? 

MR. INGLE: I am not certain, Mr. 
Pollock. I will have to look them up. We have given 
you the references in detail Mere. - weean lock that 
up and give it to you separately. I am not certain. 
Certainly, in some of them, I recall that in some 
cases there were. 

THE COMMISSIONER: I might say that 
the affidavits will have to be shown to the court 
either a breach ef the peace, injury to the person 
or damage te property has eccurred, More an interruptioc 
of an essential service: 

MR. INGLE: "Ts likely to occur”. 

THE COMMISSIONER: "Has occurred or is 
iikely sowoceur’< "Or course, that. is limited to an 
essential public service. 

MR. INGLE: I appreciate that, sir; and 
thaw tseSeetionl/ for thesdvudicatvure Acts 

MR. POLLOCK: ‘That is for an ex parte 
application. 

MR. INGLE: Yes. I have tried unsuccess- 
fully in many cases to argue exactly the point you are 
now making and the injunction has been granted never- 
the less, in spite of the) fact thatwiethink Chere vis 
nou basi sltne Section 17 for-it.. This isetone gomethe 
complaints we have. 


THE COMMISSIONER: You mean just on the 


basis of mass? 
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MR TENGLES Vere sir, 

THE COMMISSIONER; Well, you are going 
to let us see what your experience has been? 

MRy INGLE? “LIewlhP*supply those cases to 
the Commission: 

MRs POLLOCK: © Thav restriction only 
appl res “Lo exsparte mMsmccilons? 


MR, INGLE: The restriction in Section 


MR. “POLLOCK? “Yes, It says, "An interim 
injunction under Sub-section(2) may. be granted ex parte" 
where these things have happened. 

MR INGE ~ Prat is welre< 

MR. POLLOCK: So you could’ on notice 
get them on broader circumstances. 

MiP avers: * hqao is rene your are Guile 
Coetor L svana correcved’s 

Well, we conclude therefore, Mr. 
Commissioner, that the legislation should provide that 
in the absence of any unlawful act such as the kinds 
of things we have been talking about, that no ~njunctioi 
should be granted to restrict the Enseus of pickets 
in the absence of any illegality. 

So much for mass picketing. JI now turn 
to the question of --- 

MR, POLLOCK: Let me understand that, 

You would be content, I suppose, on that argument, 
that if you could demonstrate any of these unlawful 


4 


acts to enjoin the mass picketing on the basis if 


somebody says, “Well, if you have a large number of 
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people that is a kind of a smoke screen and includes 
these activities", that you would have to establish 
some other obstruction or some violence or some damage 
to Property in addition to the mass picketing? 

MR, INGLE: That de rien. 

MR. POLLOCK; And then you could say, 
"All right then, we are going to limit the pickets to 
two or three"? 

MR INGLE: Ves, 

Now, with respect to --- 

MR. POLLOCK: J08t. carrying that through, 
J owonder if you. could provide us with a list of those 
things that you think ought to be included, if there 
is such a statute drafted, saying, "These are the 
things that are necessary to ground an injunction"? 

MRv- INGLES Well, of course, .thas i838 
second alternative. Our Pirst alternative is, we 
Mento like injuacttons.a®, al... 

MR, POLLOCK: Right, thay goes without 
Saying. 

MR. INGLE: If we must have injunctions 
anc you think this is.cne of che restrictions whev 
should be placed upon their use and some of the obvious 


things, of course, are the ones we have been discussing 


and I suppose it is the question of a person's ingenuity 


uD. 
as to what one thinks / Certainly, the kind of thing 


the Commissioner mentioned a moment ago would go on 
the list. I don't know how many others. 
MR. POLLOCK: Well, it wouldn't go on 


the list unless there was obstruction. 
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MR. INGLE: I want to now deal with the 
question of strikebreakers. 

(Mr, Ingle reads brief from "when col- 
lective bargaining" down to "continue to work.") 

MR. POLLOCK: Would you contemplate any 
action by the union of a disciplinary nature for people 
who do not respect the solidarity of the union? 

MR. INGLE: You are talking about inter- 
nal union discipline? 

MR. POLLOCK: Yes. If you respect the 
right of the employer to persuade these people to go 
back to work then the corallary of that is you have 
got to respect the right of the employees and ‘members 
of your union to be persuaded back and if they have 
made up their minds there won't be any recriminations. 

MR. PARK: I think you have got to look 
at this in a broader context. If I may paraphrase 
the situation of the essential services the Commission- 
er used, if an employee who is a member of the union 
knows as a member of the union that this is a condition 
of his membership and that he might face sanctions 
from the union for certain misdemeanours then under 
that condition I would think it would be a slightly 


different situation than if that were not the case. 
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MR. POLLOCK: There aren't too many 

union constitutions that don't provide for that type 
MR. PARK: 

of thing, are there? In my experience, 

I would think what would happen in a Specific situation 

is that it would be the degree of the strength of the 

local union and the degree to which the strike break- 

ing-tookpplacesandebotonnwand so forth et think a4 

would be the pattern of the strike as it got settled 

im the end, 

MR. POLLOCK: I suppose what you are 
Saying there Usithat.if the majority -of ethe ~inion 
went back to work you couldn't suspend the majority 
or the union? 

MR SHPARKiae That is 22ent. 

MR. POLLOCK: But. if two or three people 
were legitimately persuaded as you would give the 
right to the employer to persuade to go back, then 
you say, "All right, he can persuade you but if you 
go back you will have to answer to us"? 

MR. PARK: Yes, If he can persuade 
you then you have to live within the framework of the 
rules that you accept when you became a member of the 


union." 


MR. INGLE: Well, may I go on, then, to 
deal with the hiring of new employees which is, in 
our opinion, a somewhat different situation. Employees 
even when they are on strike, have, with some justifica 
tion, a feeling that the job which they left in the 
plant when they commenced to strike, in a sense, belong 


to them. They have left this Job, ichut tthey ati feel 
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SsoMmenright tte that igobk 

THE COMMISSIONER: I would just like to 
ask you: What do you think about the conception: = 
I don't know whether you mentioned it - that they are 
selling something, they are selling labour as a 
Commodity? If that is so, I don't think your talkin 
about a personal relationship to the judge is on very 
sound ground, 

MR. INGLE: I don't particularly like 
that terminology. 

MR. POLLOCK: Well, whoever wrote 
the first 40 pages of your brief did, 

MR. INGLE: No, ‘with'respect,1 suggest 
that that is not the case, 

MR, OTOREY 2 °"it is 2n “che "earlier ysections 
of the brief but it has become a well-known term in 
dealing with this kind of thing. I would agree with 
my colleague, T-am*not Necessarily married to it, but 
it is in some of the semantics that have grown up in 
tis field of endeavour and -rs “used “in-that- “sense . 

MRS POLEOCK: © D°think “he "Commissioners 
point is that if you want to argue one thing you ought 
to be consistent all the way through and not fall into 
a semantic trap. Don't be anti-semantic. 

MR. INGLE: Well, in any event, what we 
are saying here is that it is one thing for an employer 
to try to persuade his own employees to come back to 
work or not to go on strike; it is quite another for 

to move then into tne plant 
him to take people from the outside /and, indeed, the 


Labour Relations Act protects the jobs to some limit ed 
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extent of the people who comply with the Act and who go 


out on strike. The Supreme Court of Canada has 
Specifically held that the right of employees, the 
limited right of employees to their job when they 
are on strike is properly something that should be 
protected, 

MR. POLLOCK: I wonder if you could 
expand on that, if I could interrupt. you at that stage? 
What does that section do in your mind, what does it 
mean? Let me read it for the record: 

"For the purposes of this Act, no person 

Shall be deemed to have ceased to be 

an employee by reason only of his ceasing 

to work for his employer as the result 

olLothelfolockseutheor strikes sere by 

reason only of his being dismissed by an 

employer contrary oto this Act or toia 

collective agreement". 

MRi  INGLEth Wedd@podileofelhenrightsiwhich 
an employee has within the framework of this act con- 
tinue while hems onistrikeéeandtintthe Royal Yorkatote? 
case, which is the one that we have cited, the employer 
sent the people who were on strike notices that they 
were being dismissed andthe court, as I recall the 
case, held that their employment could not be termina- 
ted simply because they were on strike. 

THE COMMISSIONER: Did they use that 
expression? 

MR. STOREY: They told them, as I recall 


it, Mr. Commissioner, that if they were not back to 
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work by a certain date that their employment was 
terminated. 

THE COMMISSIONER: That is what they said, 
but it was not very clear if they were purporting te 
dismiss them at that time or go through what was 
conceived, If think, as a termination, but in either 
case it would be in contradiction really to 1 (2). 

I don't think that you have put the emphasis on that 
in the past that you might have. 

MR. INGLE: Perhaps we haven't. 

THE COMMISSIONER: I think it is a very 
Vital provision. 

MR: INGLE: Yes; l-agree with you. 

MR. POLLOCK: Do you think it would be 
open to thé emnproyer™ o-areue that replacing an 
employee who was on strike and saying, "I am not 
dismissing you because you are on strike, I am telling 
you that I no longerneéed youcanymore Decause lr have 
filled your position with somebody else,’ the job is 
no “longer oper”? 

MR? SINGLE: Well,’that “is “one “Step Tarther; 

THE COMMISSIONER: That would make a 
mockery of the provision. 

MR. STOREY: ‘Isn't that, in effect, what 
they did in the Royal York thing in the final 
analysis? 

MR. POLLOCK: The Royal York case didn't 
go far enough to open up that section, 

MR. STOREY: And the court case came 


before we got to the stage you mentioned, as I recall it, 
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but if my memory is correct, what the employer said 
in the final stages of the negotiation was, "You have 
been replaced and if and when work is available for 
you we will take you back", and they set out certain 
times when certain employees had to return to work. 
That is basically what you are saying. 

THE COMMISSIONER: That seems to be the 
case, but it was never challenged, this question of 
the maintenance of the relation insofar as I can see 
has never been challenged. Of course, to maintain 
that relationship, you maintain seniority. It is 
all involved in the contractual relation as an employee 

MR. INGLE: Well, of course, his seniorit 
is not protected underktheActs iscit? 

THE COMMISSIONER: Well, what do you mean 
by saying his relation as an employee, what is included 
in the word "relation"? 

MR. INGLE: Well, everything that is 
covered by the Act, every right that he has under the 

THE COMMISSIONER: 
Act as an employee is protected. Well, the Act 
contemplates an agreement which is effective, which wil 
be in force. The agreement provides for seniority. 

MR. INGLE: If they are on a legitimate 
strike, sir, and the agreement has ended. 

THE COMMISSIONER: I think it is too 
narrow a view to say that for the purposes of this Act 
when the Act uses the expression "the contractual 
relation is maintained", what is the contract of 


employment - that is the real question, what does it 


embody? 
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MR. INGLE: Yes, as Mr. Storey reminds 
me, all we are really suggesting is -- 

THE COMMISSIONER: Well, I was just tryin 

how you 
to find out/viewed it, because it seemed to me that it 
is a very vital question because in England if you 
Struck without giving notice of termination in the 
Strict sense, you were guilty of an unlawful act. 

MR. INGLE: Yes. 

THE COMMISSIONER: But here, you are not 
guilty atewalls. youp,are acting.in the; light.of.a.right 
which the statute creates, that you cease to work, but 
it doesn't affect the continuance of your relation to 
the employment. 

MR. INGLE: Quite right. 

Well, we certainly agree that. this is a 
very important right that employees have, particularly 
on strike situations. 

MR. POLLOCK: We would be obliged if you 
would amplify that. 

MR. INGLE: I don't know how much more 
one can amplify it, Mr. Pollock. We have no guidance 
from the courts, other than the Royal York case, as 
to how far that would go. 

THE COMMISSIONER: Well, you have this, 
that here is a statute that is passed for the amelior- 
ation of conditions between management and labour, and 
I would say that under your Interpretation Act, that 
must receive a broad, liberal interpretation. 

MR. INGLE: Yes. I don't know, if I may 


say so with respect, sir, that one could carry that 
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over into the rights of employees under collective 
agreements, though. They might be in disagreement on 
that because I don't see how that could be done because 
if the employee is striking when there is a collective 
agreement in force then it is an illegal strike 
and Sub-section (2) does not apply. 

Mis POLROCK: That 2s Fight: 

THE COMMISSIONER: What was that again? 

MRS INGLE: Twas saying, sir, that if 
an employee who was covered by a collective agreement is 
on strike, it must, by definition, be an illegal strike. 

THE COMMISSIONER: Why, of course, but 
What is the relevance of that to this? 

MR. INGLE: Then, I take it it is only 
legal strikes that are covered by Sub-section a} 

THE COMMISSIONER: Exactly, that is what 
Ll am assuming. 

MR. POLLOCK: And your position is that 
the only time you can have a legal strike is after the 
contract has expired? 

MR. INGLE: Right. 

MR. POLLOCK: And then all the provisions 
of the contract are now dead and can only be revived 
by subsequent negotiation and making them retroactive? 

MR. INGLE: Yes. 

THE COMMISSIONER: Then what do you think 
the relation is between the employee and the employer 
in the light of that section? On that view, he has no 
employee relation at all. 


MR. INGLE: Oh, I think so, sir. 
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THE COMMISSIONER: Well, what is it? If 
the agreement is no longer in existence, what is it? 

MR. INGLE: He has the protection that 

Within 
is specifieaq / the Act. 

THE COMMISSIONER: But it says he continues 
as an employee. 

MR. INGLE: The word "employee" though, 
is) the definition that is used throughout, the Act. 

THE COMMISSIONER: "No person shall be 
deemed to have ceased to be an employee’. Now, what is 
amremployee; (is »itiaeman who as mo irelation at all 
to his employer? 

MR. INGLE: It has a limited meaning 
wader the Act. 

MR. POLLOCK: Are you saying that that 
means that wherever "employee" is used throughout the 
Act insofar as unfair practices are concerned and these 
other thing sethateohelisestillean employee for those 
purposes? 

MRa: INGLE: « Thatyd ss right. 

MR, POLLOCKs - ds ite your.opinion - that 
it ais’ really a definition section? 

MR. INGLE: No. 

THE COMMISSIONER: Well, we need not 
argue with it anymore, but I am thinking if L.had, been 
engaged to contest that, Il would not have had any 
hemivatd om cir alodme ow 

MR. POLLOCK: You may not have won. 

THE COMMISSIONER: It is not a question 
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1 a view and supporting it. 

y MR. INGLE: Well, the context in which 
3 this question arose was that we are contending here 

4 that where an employer goes outside of his regular 

5 work force in a strike situation and hires what we 


6 might term third party strike breakers, then he is 


7 taking away from the striking employees whatever rights 

8 as employees, in whatever terms those are defined, he 

9 is taking away to some extent whatever property rights 

10 they may have in their jobs, if one could use the 

11 term "property rights". Even more important, perhaps, 

12 is the emotional situation that the strike breaking 

13 of that: kind creates’on the'pieket line, It is one thing 

14 when some of their own colleagues go back to work. 

15 but when they see outsiders coming along to take their 

16 jobs, it Jdsoquite another 

17 THE COMMISSIONER: There is no doubt at 

18 ableabouteotheocemotional (reaction: 

19 MReeZNGLEae Thénefore;owaitTrs*our respect— 

20 ful submission that where a group of employees and their 

21 union is complying with the requirements of the Labour 

22 Relations Act, and have completed the required concilia- 

23 tion procedures so that it is a lawful walk-out 

24 Ses: sles retaining their right to persuade striking 
should be prohibited from as strike breakers, 

25 employees to return / hiring new employees /and it 


26 is our contention that the hiring of third party strike 
a7 breakers should at least be protected in every case 

28 where an injunction is granted that either restricts 

29 or totally prohibits picketing. Such a prohibition 


would be in keeping with the theory that one of the 
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legitimate objects of picketing is to persuade strike 
breakers not to enter the struck premises and if the 
Striking employee are by a court order forbidden to 
ee ene emer right to persuade the strike breakers 

to en it would only be the quid pro quo 

that the same injunction order should prohibit the employer 
on the other side from hiring the strike breakers. One 
of the purposes*of they interim injunction theory 18° to 
preserve the status quo between the parties and the 
requirement that we have suggested would assist in 
accomplishing that. 

THE COMMISSIONER: I must say, I think the 
answer ctorthat Ts-very cléarl® Now injunetioh’ prevents 
normal persuasion if the people whom you try to persuade 
are Wilting’ tO’ Listen to you Sut+yow'¢an"®t compel” then 
Lorde it, you"can't stop them and those things which 
are prohibited by an injunction are nov’ directed against 
an act alone of attempting to convey information or 
Derevasion,” “You tan” argue This, on tne race on tne 
document. The anshonnbhneie fulfilled, it is complete. 
The complement of men by the preservation of the other 
employees who go on strike, the complement is complete 
and you are really adding to your staff unnecessarily 
and I would argue with or without success that that 
very fact is a support to the contention that you are 
raising now, that you should not pack your employment 
with people who have really no place there, 

MR. INGLE: One might extend your con- 


tention; Bir, to this, that the-very action of an 


employer in hiring a strike breaker, as you say, to add 
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to the complement is violating Sub-section (oy of 
section, 

THE COMMISSIONER: Certainly, that is an 
areuable position. toe take. 

MR. INGLE: I think you are quite right, 
Sir, that this can be contended in the light of the 
examined case. 

I will just summarize the section dealing 
With Ex, Parte Injunctions, 

MR, POLLOCK: Betore you gét. to that, I 
would like to talk for a little bit about the balancing 
of the economic situation between somebody who is on 
Strike and the methods they can use to proceed with that 
strike and those available to the employer, on the other 
hand, to combat the strike. Would this be a convenient 
point bo do thai? 

MR. INGLE: JI suppose so, yes. 

MR, POLLOCK: The question I want to know 
is, if the employer says, "All right, you are going on 
strike, you aren't satisfied with the work conditions 
that I am prepared to offer to you, that is your right. 
I ought to have the same right to test the reasonableness 
of your demand against the market place, and if I can 
get people to work with the same skills thats Lan 
satisfied to hire at conditions, that. Dean prepared 7 
offer to you and they will take it, why can't I employ 


them?" 


MR. INGLE: I don't think that this 


course should be open to the employer, 


MR, POLLOCK: What is the weakness in 
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his argument? 

MR. PARK:. May I make a suggestion? One 
of the weaknesses in his argument is GALS, aL “Gran, wos 
the weakness in the proposition is that over the months 
that have preceded the strike he has had the protection 
of the Labour Relations Act and the prevention of a 
Strike to deal with his employees who are members of 
his union. He has had all that period of time in which 
to negotiate with a group of people which is identifiabl 
and so on, and the Act assumes that the responsibilities 
SO in both directions in that; Then, what he can do at 
the moment is, having exhausted the protection he has 
under the Act, he’ then attempts to set a new group of 
employees who are, in fact, not represented by the 
bargaining agency which he is required to deal with. 

MR. POLLOCK: They are represented by 
the bargaining agency, they are certified for the 
union, if they come into the union you still bargain on 
their Denali? 

MR. PARK? Yes, this 1s true, “you suid 
bargain for the whole group, but he is now replacing 
them with the object in the long run, presumably of 
gerulLip n.d Of the UnLon., 

MR. POLLOCK: “That is an object you 
might impute to it, but for this purpose Let us” not 
do that. Let us say°all he is doing is saying - and 
it works out in experience - that if he can't get 
people to work under the conditions that you are prepare 
to work for, the strike is over and he is satisfied and 


you come back to work on the terms you have asked for. 
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All he is saying is, "The only check of reasonableness 
I have on the demands that are made upon me, the objecti 
realities are the market place issues. Can I get some- 
body at.$2.20 instead of $2.502" 

MR. STOREY: But he doesn't always do 
EDLs, 

MR. POLLOCK: I don't quarrel with this, 
I think if there is an economic question then they can't 
go. out.of the area.and say, "All right, defeat. the 
Surike, defeat the Wien, lan. colin. tovpay 950 cents 
an hour more for that purpose." 

MR. STOREY: They can eyen_do that. Let 
us look at the B.A. Clarkson strike a couple of years 
ago where the company imported nothing but supervisors. 

MR. ,~POLLOCK:, That coul@d be classified 
as a technical technique. That was technical, to defeat 
the union. 

MR. STOREY: And they paid more to the 
supervisors for doing the work than the other people 
refused LOACC LULL Om. 

MR. POLLOCK: I am not arguing on that 
aspect, I think you are on stronger ground. I am 
talking about a fellow who is in a small place where 
there are a group of people who go on strike and he 
can, as a realistic factor, they want $2.00 an hour, 
he can get people with the same skills available in 
other places in this community for $1.50 and he says, 
"vour demand is unreasonable", and the proof of the 


proof that it is unreasonable is that he can get. these 


people. 
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MR. STOREY: Let us take the Tilco 
thing which I know something of in terms of this kind 
of thing. This employer was able to attract into that 
plant of his a lot of people who didn't have jobs 
elsewhere, They worked there three or four weeks, they 
have left. We have had problems with them coming into 
some of our plants because they would not continue to 
work, they have tried it out, they didn't know what the 
conditions were and when they found out what they were 
they said, "Let us get the heck out of here". 

MR. POLLOCK: Perhaps that is true and 
that 18 exaetly-what*he is going to suffer from\* If 
he has got bad conditions he is going to have a complete 
Labour’ turnover and-hAis production 2s goings to be very 
poor, hée is not going to make any money, you have 
defeated him economically or he has defeated himself 
economically. The lessons that you Learns over a= Long 
period of time are the lessons that last longest. 

THE COMMISSIONER: It is not an economic 
question at- all. He has the liberty, and I mean by 
"liberty" there is nothing to prevent him in our laws, 
he has the liberty of going out and making arrangements 
with others, just as you have the liberty of trying to 
persuade and to inform. They are two liberties because 
they are not forbidden by any law. How can you say that 
one is any more important than the other when they are 
foe'an conflicts 

MR. STOREY: Admittedly, they are not 
forbidden by any law that exists at the moment. What 


we are doing here is suggesting how the law should be 
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changed. 

THE COMMISSIONER: But you are urging 
that one liberty should be restrained and the other 
untouched? 

MR. INGLE: No, I don't think so, sir, 

THE COMMISSIONER: You say that the 
liberty to go out and talk to other people, persuade 

ought 
them to come in / to be prevented, but your persuasion 
for them to'stay out is legal? 

MR. INGLE: If I may say so, with respect, 
we are only suggesting that this restriction should be 
applied if there Ts “an injuneti on wht of eprohttbit sor 
restricts the right of the trade union to persuade them. 
Then we think the quid pro quo of that is that the 
éenployer ‘should be restricted also, 

THE COMMISSIONER: The only answer, I 
think, that can be given - and it can be answered .- is 
that you are never restrained from doing legalized work 
or a legalized action: you are restrained from doing 
pDilegal. actions ‘and, "therefore, cyowearelvatcliberty to 
inform and persuade as he is at liberty to go out and 
hail a man on the street and say, "Come in and work for 
me", 

MR. INGLE: Oh, yes, the injunction order 
must be based on a legal right and we are suggesting 
that that legal right perhaps should be spelled out in 
labour legislation. 

MR. POLLOCK: The strength of the argument 
if we can just return to it for a moment, and the 


strength of the strike was that the conditions here are 
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so terrible nobody would work for him and if you went 
out nobody would come out and work for him because they 
were so bad. Now, because there is a greater disparity, 
some jobs are better than others, and there is becoming 
a disparity between one plant and another plant. In the 
old days, all plants were abominable. Now there is a 
choice within the working force to go in there and say, 
"Well, I am doing this job for $1.50, I would rather do 
it Sommé2t2o'e 

MRee INGLE? elythink, thatmonesof: the 
results of the suggestion you are now putting forward, 
Mr. Pollock, would be that the whole wage level would 
be brought down to the lowest denominator, wouldn't it? 

MR. POLLOCK: You would if you were 
operating in a theoretical situation with complete 
labour mobility and people floating around. 

THE COMMISSIONER: ‘That only has to do 
With the conditions that repel them from coming in or 
the conditions thateattracttthemetoccomerini “That Has 
nothing to do with the liberty of persuasion or 
compelling. It doesn't make a particle of difference 
about the economics. Iodon't, at the moment, look “upon 
that as a vital element in the situation at all: It 
is the right to engage, the right to go out and talk 
on the part of the employer, just as at is-one the part 
ofy thesemployee. 

MR. INGLE: What we are suggesting is, 
if the right of the employee to go out and persuade is 


restricted, then the right of the employer should be 


similarly restricted. 
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We have advocated in the next section of 
our brief for the reasons set out there that Ex Parte 
Injunctions should be abolished. I don't propose to go 
into this in detail. I am sure that the reasons why 
ex parte injunctions are an unjust kind of procedure are 
well-known and the dangers Pesan, er am ex parte 
injunctions, particularly when affidavit evidence is 
used and perhaps it is necessarily used, I don't know. 
It seems to me that no great harm would be done if the 
notice were required in every case, if necessary under 
areal short novice, a matter of Noirs if wt is an 
emergency of the kind the Commissioner referred to, 
that notice can be given and we think that in the light 
of that and in the light of the dangers that there are 
where only one Side is heard, that the argument for the 
abolition of ex parte injunetions by requiring notice 
in every case albeit, short notice, is almost unanswer- 
able. 

The next section of our brief deals with 
the question of The Appropriate Forum. This commences 
on page 49. We have suggested in this section of our 
brief that perhaps the courts are not the best 
forum in respect of the granting of injunctions for the 
reasons that we have set out there. Unfortunately we are 
advised that it would be unconstitutional to give author-~ 
ity over the issuance of injunctions to the Labour Rela- 
tions Board. We have suggested for your consideration 
the proposition that perhaps before an interim injunction 
is issued, as in the situation we have been talking 


about that the Labour Relations Board be required to give 
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permission before an injunction be sought in the same 
way that now - - 
THE COMMISSIONER: Do you really think it 
would be appropriate to allow a subordinate tribunal of 


that sort to permit the Supreme Court to issue an in- 


JUNG CLO? 
MR. INGLE: Well sir, this is done - - + 
THE COMMISSIONER: I quite understand the 
constitutional difficulty. This Board may be able to 


make orders to abstain or cease and desist and one 
thing and another but to say that they have to give 
permission to go to the Supreme Court would be really 
a sort of contradiction of the whole attitude... 1 call 
CALs GO your atvention, 

MR. INGLE: Mr. Storey was telling us of 
the difficulty they are having now of getting judges 
to act as arbitravors = = 

THE COMMISSIONER: And how busy they are 
and the delays in making their awards. 

MR. STOREY: They have certainly handled 
many cases but some of them are not familiar with 


the situation. 
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THE COMMISSIONER: Well, you won't have 
that man twice? 

MR. STOREY: Sometimes you have no choice 
in this business. 

THE COMMISSIONER: But it seems to me 
that it is a significant thing. Now, that is what 
such a man is trained to do, to see both sides of 
questions or more than two if there are many. Really, 
it repels one, the idea that the Labour Board is going 
to give permission for you to go to the Supreme Court. 

MR. INGLE: Well, sir, let me suggest 
to you -- 

THE COMMISSIONER: I know, they get 
permission to prosecute, 

MR. INGLE: They get permission now 
before they go to court to’ prosecute. 

THE COMMISSIONER: ‘That prosecution 
would be in an inferior court? 

MR. INGLE: My understanding of the 
situation in the United States is that private parties 
do not seek the injunction: It is the Labour Relations 
Board which is the applicant for the injunction. 

MR. POLLOCK: They don't face the juris- 
dictional problem of constitution. 

MR. oewINGLE: i Thatrisotrue,sweunavens 
different problem here. 

MR. POLLOCK: The parallel would be if 
you could do it would be to have applications to the 
Labour Relations Board to seek an injunction on your 


behalf, or on your own motion. 
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MR. INGLESr -If¢ehatecould.be done, that 
would be prehaps preferable than the kind of thing that 
we have suggested. In our opinion, there are many 
Situations where we feel that the particular court, the 
particular judge may not have the knowledge and exper- 
lence in labour relations which enables him fulby Go 
appreciate the kind of situation in which the applicatio 
for an injunction is being made and that a body that 
was trained and had its experience wholly in this field 
might be more appropriate. We have endeavoured to 
Suggest one way in which that could be done. 

THE COMMISSIONER: I was just noticing, 
offences under this Act are prosecuted before summary 
Conviction: courte, 

MR. INGLE: Thay is true, sir, they go 
directly to the"magistrate's courtseso the, analogy; «1 
a0niGy  Lls.avfaulty soneas Ltelssour “experiencer-tandad 
hope I am not saying anything in a disparaging way here, 
buteit is anfactethat the ditficubty pwath respects to 
injunctions which is criticized so much by the trade 
union movement arises from the granting of injunctions, 
not so much by the members of the Supreme Court of this 
province who have had a lot of experience and are capabl 
and knowledgeable men, but by the county and district 
court judges who, perhaps, in particular situations, 
have not got the experience and training that the member 
of the Supreme Court have. Lithink itaisatruel tonsay 
that most of the difficulties with which we find fault 
arise out of the injunctions that are issued by the 


lower courts, rather than in the cases of the high court 
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MR. POLLOCK: The county courts, rather 
than the Supreme Court? 

MR. INGLE: Yes. I don't know whether 
this is borne out in Professor Krever's study or not. 

I was hoping when I knew the study was taking place that 
this kind of breakdown might be given, particularly 

So far as ex parte injunctions are concerned, but in 

the reading I have done of the study, I don't see this 
kind of a breakdown in there, 

MR. POLLOCK: I think the general report 
is more or less based on Supreme Court judges' cases 
that have later - been continued in a county. The 
problem with an ex parte application, as you know, is 
that there are very seldom many papers filed and left. 

MR. INGLE: Yes. 

MR; POLLOCK: But the general ‘experience 
in the province is that the vast majority of injunct- 
ions are granted in the Supreme Court, initially, and 
of course they have to be continued there, not on the 
local level ofthe county judge’. 

MR. INGLE: That, I take it, is a statistic 
which is not available to us here. It surprises me 
somewhat, because I would have thought just from 
observation that the contrary was true, that if this 
kind of study has-beéen-made ---+- 

MR. POLLOCK: I think the introduction 
shows that rather than any kind of a statistical analysi 


or breakdown. 


MR. INGLE: Perhaps I can discuss that 


with you. 
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In view, Mr. Commissioner, of the things 
which you said earlier with respect to procedures, I 
don't intend to spend any time on that section of our 
brief at all, unless there are questions arising out of 
our presentation, because I think the Commissioner, in 
the few remarks he made earlier today, has dealt with 
most of the important things of which we have been 
critical here, the use of affidavit evidence and the 
desirability of having witnesses come in to open court 
and, all that kindof thing. Inere 1s, no use wasting our 
time on that. 

MR. POLLOCK: Are you saying that with 
a. Look, to. your Watch and, saying you can be finished 
Pairiy shortly? 

MR. INGLE: Well, partly. 

MR. POLLOCK: Because if you are going 
to. be any length of time, if you can finish in the next 
couple of minutes, we will adjourn the hearing, and I 
will also adjourn some material that I want to question 
about these cases to another time, it doesn't make any 
CLC tT Srence,. 

MR. INGLE: I have just consulted my 
colleagues and I think perhaps that we should ask that 
we adjourn. 


MR,... POLLOCK: 4, Al leright;, 2215. 


---At 1:00 P.M., the hearing adjourned until 2:15. 
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--~On resuming at 2:15 P.M, 


MR. POLLOCK: I take it from the remarks 
made on adjournment that we are now on page 56 of the 
brief, Recommendations concerning Injunctions? 

MR. INGLE: Yes, and perhaps I could 
Just go over these and then answer any questions you 
have. To summarize the recommendations that we have 
made respecting injunctions, in the first place, so far 
as injunctions are concerned, we would prefer, of 
course, that the use of injunctions in labour disputes 
be abolished altogether. However, if the Commission 
feels that a recommendation along those lines cannot 
be made, then we have made certain other suggestions, 
iis co Ol, adel Sethe 0 injunction respecting the number 
of pickets should be granted unless there have been 
unlawful acts of the kind that we have discussed 
committed in connection with picketing; secondly, that 
the hiring of strike breakers should either be totally 
prohibited or, alternately, any injunction granted should 
contain a provision restricting the right of the employer 
to hire strike breakers. We have, again, suggested that 
ex parte injunctions should be abolished completely and 
that no injunction should be granted without the prior 
consent of the Labour Relations Board. 

Now, so far as procedure is concerned, 
we have gone heavily on the provisions in the Norris- 
LaGuardia Act, first, we suggest that no LJ UnNeuLOn 
should be granted in a labour dispute unless viva voce 


evidence has been given in open court, subject to cross- 
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examination, establishing to the satisfaction of the 
court some five different things which we have summar- 
ized on page 56: 

(a) unlawful acts have been threatened 
and will be committed unless restrained, 

(b) substantial and irreparable injury 
to the plaintiff's property will follow, 

(c) as to each item of relief granted, 
greater injury will be inflicted upon the plaintiff by 
the denial of relief than will be inflicted upon the 
defendants by the granting of the relief, 

(d) the plaintiff has no adequate 
remedy at law, and 

(e) the public officers charged with 
the duty to protect the plaintiff's property are unabls 
or-unwilling’ to’ furnish adequate protection. 

Now, we suggest, with respect, that if 
the Commission could see its way clear to make recommend 
ations along these lines, our problems with injunctions 
indeed it seems to me, that the whole problem, either 
ours or the employers in this jurisdiction would be 
largely solved. 

MR. POLLOCK: Are you suggesting that 
all of these items have to exist or any of them? 

MR. INGLE: No, that all of them exist. 

MR. POLLOCK: In each case? 

MR. INGLE: Yes. I think this is the 
provision in the Norris-LaGuardia Act that there is 
not a question of any of them being in existence, they 


must be established to the court's satisfaction in each 
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case, 

MR. POLLOCK: Of course, you have to 
take the Norris-LaGuardia Act in the total aspect of 
all the other labour. legislation Pit modified. You 
can't say that these are the provisions that govern in 
the United States because there have been considerable 
modifying provisions in both the legislation of 1947 
and legislation in 1959. 

MR. INGLE: Yes. 

THE COMMISSIONER: Have those modificationis 
been by way of amendment to that Act? 

MR. INGLE: No, they have been added. 

MR. POLLOCK: They have been explicit 
in prohibiting certain other types of conduct that 
would normally have been prohibited by injunction if 
that had been the case? 

MR. INGLE: Yes, and the Labour Relations 
Board have been required, or at least have been given 
the authority to seek injunctions of the couwts in 
certain cases and they have been required to seek them 
in other cases. There is both a permissive and a 
mandatory provision, as IL aerate the legislation, 
(I regret I don't have it with me),with respect to the 
rules that govern the Labour Relations Board in seeking 
injunctions of the courts and, as I said earlier today, 
private parties have been prohibited from seeking 
injunctive remedies. 

MR. POLLOCK: But there has been an 
alternative course of relief provided by subsequent 


legislation, legislation after Norris-LaGuardia that 
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has said that in these type of situations which prior 
to Norris-LaGuardia would prevent it by, injunction, 
they are against the law and that they are an unfair 
practice and can be dealt with through the administra- 
tive procedure? 

MR. INGLE: Yes. 

MR. POLLOCK: So that if you are going 
to impose Norris-LaGuardia in Ontario and assuming that 
there is an equivalent application between the American 
jurisdiction and the Canadian or Ontario jurisdiction, 
then you would also have to bring with it many of the 
subsequent provisions that form the whole of the 
regulation of picketing? 

MR. INGLE: I realize there are other 
alterna tLves. 

MR. POLLOCK: But what I am saying is 
that if Norris-LaGuardia had been @ satisfactory act it 
would not have required subsequent amendments to the 
legislation. 

MR. INGLE: That is to some extent polit- 
Le 

THE COMMISSIONER: Can you give an ex- 
ample of what you have in mind? 

MR. INGLE: As to the Norris-LaGuardia 
Act? 

THE COMMISSIONER: And subsequent acts. 

MR. INGLE: Under the subsequent acts 
there are specific provisions in certain situations. 

THE COMMISSIONER: Isn't that in contra- 


diction to the provisions of the Act to which we are 
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subject? 

MR. INGLE: I don't think so, I don't 
know whether Mr. Pollock agrees with me but I don't 
Chink that 2G is ln eontradiotaon, 

MR. POLLOCK: I think what I am saying is 
that if you are going to take the position that Norrs- 
LaGuardia is saying you can't go to court for an injunc- 
tive remedy then you probably, to be consistent, have to 
take the other approach, the other avenue of remedies 
available. 

MR. INGLE: I think this is where we may 
be in disagreement. 

MR. POLLOCK: You are only taking speci- 
fic suggestions which are contained in the Norris- 
LaGuardia Act. JI am only saying you take the whole 
bundle of American labour legislation. 

MR. INGLE: We don't feel we have to do 
that even to be consistent because some of these - - 
the Norric-LaGuardia Act has been in existence in the 
United States since 1932 and some of the amendments you 
are talking about are as recent as 1959 so even there 
they didn't feel for many years that they had to take 
the whole bundle and even modify it in the future. We 
don't know. We don't want to give the commission the 
impression that we are wanting the whole thing; we are 
not but these specific things we think would be useful. 

THE COMMISSIONER: Those particular pro- 
visions have virtually nullified the power to obtain an 


injunction under that Act. 


MR. INGLE: I think this is true. 
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MR. POLLOCK: And that is the need that 
has arisen to amend the remaining legislation to provide 
the legislative machinery to correct it. 

MR. INGLE: I think not altogether be- 
cause the issuance of injunctions in the kind of situa- 
tion we have been objecting to, has virtually been 
done away with in the United States and what has been 
preserved’ is the use of injunctions in. extraordinary 
Situations such as, for example, the situation the 
Commissioner referred to earlier today. This has been 
preserved. But to a great extent the use of injunctions 
in the United States has in effect been abolished and as 
far as I have been aware there has been no great clamor 
on the part of the unions, the general public’ or any- 
body else to’ go back to the old situation which is, to a 
large extent, what we have today. 

MR. POLLOCK: Oh no, because that clamor, 
if you want, has been headed off at the pass by having 
other legislations come in and they have got a remedy. 
They go to the Labour Relations Board and get an unfair 
labour clause, a hot cargo clause and other things that 
formerly they would have got by way of injunction. It 
has transferred really what the Norris-LaGuardia Act and 
subsequent legislation has done. It has transferred a 
type of relief from the courts to an administrative 
tribunal. I say if you are going to be consistent you 
have to find some place to transfer that function to 


if you are going to take it away from the courts. 
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MR. INGLE: Are there any other questions 

MR. POLLOCK: While we are on that, I 
want to ask a question in relation to (c) of the sub- 
missions that you make. How are you going to establish, 
or how are you going to prove in this kind of an area 
that greater injury will be inflicted upon the plaintiff 
by the denial of relief than will be inflicted upon 
the defendants by the granting of the relief? 

MR. INGLE: All I know, Mr. Pollock, is 
that this requirement has worked in the other juris- 
dictions, The details of how it has worked and how 
the relative merits of one case against the other are 
judged, I am not fully familiar with, but it has been 
in effect now for many years and there must be some 
experience on which we can draw. 

MR. POLLOCK: It haseworked ine the sense 
that it is so impossible to prove that if that is a 
condition of obtaining an injunction and you can't 
prove it, therefore, there is no injunction. 

THE COMMISSIONER: They have discovered 
scales that we have not dreamed about. 

MR. INGLE: Perhaps they have, sir, but 
I would not agree with Mr. Pollock that this has elimina 
ted them altogether. 

MR. POLLOCK: No, but it certainly has 
curtailed them. 

MR. INGLE: In many cases they are 
granted. There must be measures, or at least yardsticks 
by which they can measure this kind of thing. 


MR. POLLOCK: The final one, (e) there 
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Sorento, Ontaric 
has been considerable difficulty in the case law in 
the United States to establish that the public officers 
are unable or unwilling to furnish adequate protection. 
It is a question of what that means. If they could 
recruit more policemen and bring them to the site then 
perhaps they could operate. 

MR. INGLE: I have not seen how this is 
done in practice, but, as I understand it, under their 
procedure lone tof the = it Pew ltyaeparty s=cbubtone of 
the persons who must be notified must be given notice 
of an application for an injunction by the Labour 
Relations Board is the local police force, and they are 
required to come in and give evidence with respect to 
whether or not the five policemen in this town are able 
to cope with 2,000 pickets and if they say "Well, this 
is beyond us, we can't do this", therefore, we need 
the court's help to preserve law and order, preserve 
the rordinaryesrignts thatecitagens have; cthatids one 
thie but if the police come before the court and say 
"We. are perfectly capable of handling this situation" 
then the employer's case for an injunction is consider- 
ably weakened. I am not aware of the difficulty - I am 
sure they have difficulties in applying this section, 
but somehow or other they have seemed to be successful 
dip tan 

MR. POLLOCK: By subsequent legislation. 

MR. INGLE: Well, I am not sure that I 
agree with that. I do not propose to deal with the last 
section on the office units which was dealt with by 


District Director Sefton in connection with office 
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procedures and, subject to any questions which the 
Commission has, that is our presentation. 

THE COMMISSIONER: I would like to put 
to you a question we have put to others, just for the 
purpose of obtaining your opinion. Suppose you get rid 
of both the picket line and the employment of strike 

would 
breakers, what /your view be of such a measure with 
provisionsfor modifying imbalances that may occur by 
dealing.with the right of employees to seek other 
employment and decertification in the case of a union 
that is powerful and an employer is weak? You would get 
ridnofraldn thiss intricate: considerations ofsinjunctions 
and one thing and another and the employment of strike 
breakers. 

MR. INGLE: I would like to ask my 
colleague Mr. Park if he could comment on that. 

THE COMMISSIONER: ~I would like, partic- 
ularly, to have’ithe objections: tor it; tof suchya pro- 
posal. 

MR. PARK: ©To ‘a proposal that strike 
breaking, as such -- 

THE COMMISSIONER: The picket line and 
strike breaking be abolished and some subsidiary action, 
discretionary action as iS necessary to maintain the 
integrity of both parties. 

MR. PARK: I think that in terms of 
providing information, for example, when there is a 
strike in progress, there has to be some form ef 
immediate notification to the people who may be wanting 


ingress to a plant. For example, in our modern day 
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the arrival of trucks and so on and so forth, they are 
despatched from their local office possibly without 
any knowledge of either management or worker, for 
example, that a strike is in progress at X plant, and 
for that reason --- 

THE COMMISSIONER: That is a minor 
feature. 

MR. PARK: So, i a of 
eliminating completely the picket es my point here 
only, that information must be conveyed because, 
for example, that is the practice of the Teamsters Union, 
I understand, in the Province of Ontario generally to 
write into their collective agreements provisions that 
they need not cross picket lines, this is not a require- 
ment. 

THE COMMISSIONER: If there is no picket 
line, there is no occasion to have that. 

MRS OPARKA Uy point Decrifachere isa 
strike in progress that the movement of goods becomes 
a very important issue. On the other hand, I am 
intrigued, and I think the labour movement generally 
would be intrigued, by the proposition that would either 
(a) if possible eliminate but certainly limit to a great 
extent picket lines if the alternative was the stopping 
of the hiring of strike breakers in the situation. I 
think what we have come to now is, we are past the 
point in our relationships where by the mere establish- 
ment of the Ontario Labour Relations Act and the accept- 
ance of the collective bargaining process as public 


policy which the Ontario Labour Relations Act does and 
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the previous Federal Acts before it, the Federal Orders- 
in-Council before it did, we have moved the question of 
labour management relationship off the old master and 
servant basis and onto a collective relationship and it 
seems to me that this is the area in which we have to 
contemplate our problems. They have to be solved 
collectively as well as approached collectively. So, 
therefore, I think somehow the old rights of management 
to individual relationship, master and servant relation- 
were 
ship that employed have, in fact, been set aside by 
public policy and it is meeting this new area that --- 

THE COMMISSIONER: I think that is so, 
that is the approach, 

MR. PARK: That is the approach we were 
trying to make to the situation. Therefore, you have 
to find the solutionvVain- thevicollecvives deciselonssof 
(a) management on the one side, and (b) the workers 
as a collective group on the other side, and we live 
in that kind of a community now, This is the basis upon 
which we have attempted to draw our views as to how we 
Should modify. 

THE COMMISSIONER: You see, in Australia, 
which has a certain considerable analogy in position, 
picket lines and strike breakers are virtually unknown - 
nobody thinks about them in the case of a strike. 

MR. PARK: I would tell you, sir, that 
you could almost draw the parallel to Canada. Strikes 
in certain industries don't require any picket lines. 

I can take you to industries where, when a strike is 


declared, the company locks the door because it makes 
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sense to lock the door. 

THE COMMISSIONER: I might say the con- 
troversy really is confined to small industry. 

MR. PARK: This is precisely the point 
and usually to underpaid industries and so on, because 
when you come to strike a steel mill, for example, one 
union has to make a very, very great determination on 
that kind of a point and the companies have long since 
abandoned any idea of trying to operate when a strike 
is trying to take place. We sit down and we work out 
with them how many people do you need for maintenance 
ana 80 "On@and So -rorth, “and people go to work and 
maintain the operation so that’it will be in good shape 
when we are ready to go back to work. This is the 
CrVoLe Zed Way ol dOrne It. 

THE COMMISSIONER: It is done on a good 
common sense level? 

MR. PARK: \“Yes,~ It would be uneconomic 
for a major employer to contemplate strike breaking 
unless he ceould”"do "it With 75> percent “or “his~emplroyees 
back to work. 

THE COMMISSIONER: What would you say 
would be the limit of the employed force that would be 
able "with? say; “the-lowest “level of "skill, to replace 
strikers? “Covlld “you*do ft"with S00°men “in “a* small 
factory, assuming that it is just more or less common 
labour that you use or work that can be picked up very 
quickly and assuming that it is the ordinary sized 


community? 
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Skills of the employees. If it,dis a large plant or the 
men 

work is of a technical nature you would have to have/who 

have that special skill that is necessary. On the other 

hand, as you say, if it is small and the men are easy 

to replace it is a simpler thing from the employer's 

point of view. I would hesitate to offer a figure to 

you, Sir, because I have not contemplated ee way. 

I would like to contemplate it but I don't think I 

ean do: that, of f: the top, of my. head, 

THE COMMISSIONER: In your experience of 
Strikes, what is the greatest number of strike breakers 
yourghavesever seen taken in by a plant? 

MR. PARK: Well, the only case I know of 
whene .thene has-been evidence sin anycounteonhthis-sont of 
Situation involves the Gaspe Copper Case in Quebec. 
This is where the judgment was rendered against the union 
and it is in appeal at the present time, but there was 
evidence given and it is quoted by Mr. Justice Hyde 
of the Quebec Appeal Court in his judgment in the 
appeal we have made that is now on its way to the 
Supreme Court of Canada and it was company evidence 
that was given that he quotes. i»Iican get youethe 
precise figures, sir, this is done from memory, but he 
quotes the dates and the times and the numbers of 
workers that were reporting for work, etcetera, etcetera, 
over the period of the strike which started in March 
and was concluded around October or early ts t 

THE COMMISSIONER: Is the sas parte tec 


MR, PARK: I think the information on 


strikes here are the strikes in Ontario. 
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MR. POLLOCK: There are ninety-nine cases 
and you are talking of Gaspe. 

THE COMMISSIONER: I want to know the 
numbers. 

MR. PARK:: The original work force was 
900. Over the period of that period from March to 
October, the company was able to recruit back from the 
900 original strikers something over 200. They reached 
a figure over 600, over 400 of them were imported 
Strike breakers. 

THE COMMISSIONER: Where did they bring 
them from? 

MR. PARK: They brought them from all 
over - they brought immigrants, they brought people 
fromalisparts.of the country. 

THE COMMISSIONER: They went into it 
on a large scale? 

MR. PARK: They went into it on a large 
scale. 

THE COMMISSIONER: It was a peaeiwanas 
had steadily refused, really, to recognize the union? 

MR .PARK:..,.7The basic issue here was 
recognition of the union. It didn't appear that way 
in the superficialities of the situation, but that was 
the basic issue. That was, I think, the only case where 
documented evidence from the company's files, for 
example, was produced. 

THE COMMISSIONER: Have you had any 
experience of small industries in which the strike was 


beaten by strike breakers? 
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MR. STOREY: I think there is one case 
that we have reported to you, Mr. Commissioner, in this 
city, a small fabricating plant, where we were just wiped 
out almost overnight by strike breakers. 

MR. POLLOCK: I think there are three or 
four cases in which there were a handful of employees, 
twelve people, and they managed to get three from the 
outside and two stayed in so they had five and they 
operated and the strike was broken. 

Vike PARK; S<Yoursproblem is,largely.in 
your smaller units and these are the units, if I may 
say so, respectfully, that are the units where perhaps 
the conditions of wages and working conditions are such 
that there is most urgent.need, forserfective. unionism 
im the situation. 

THE COMMISSIONER: Well, there is not 
much purpose then in striking if you can substitute 
ai replace them so easily. All that does is to maintain 
the lower standards that you suggest. 

MR. PARK: Well, it is maintained anyway 
and the strike may be in some respects a desperation 
effort in the circumstances, 

MR. POLLOCK: .1lt.might, increase. the, pay 
in the plant ifthisefeilow has, to,hire, strike breakers 
at a higher rate. Indirectly, your loss might be their 
gad nw 

MRY PARK se oThatedse. trues 

THE COMMISSIONER: But you don't strike 


for that purpose? 


MR. PARK: That.1s8) not.our,purpose for 
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striking, sir. 

MR. POLLOCK: Well, if it has that effect 
youreml ght as Well claim’ it @s your purpose. It does 
you no discredit. 

THE COMMISSIONER: Have you any record 
that would show any light on that figure? Do the 
case histories go into detail on these particular 
features? 

MR. INGLE: I believe so, sir. 

THE COMMISSIONER: Then, that is all 
Pus. 

MR. POLLOCK: I think the reference is 
to the case histories that are filed with the Commission, 
some ninety-nine that have occurred in the last ten 
Veaiesmarn ths province, 1 sha ethat LG sha conspiracy 
that there are ninety-nine and not one hundred - now 
we have to calculate them all on the basis of \percentage 
and it would have been much easier if yu had had one 
more, 

MR. PARK: Are you advocating strikes? 

MR. POLLOCK: I think you are hiding ‘one. 

MR. INGLE: If we had gone on another 
month or two, we might have reached the one hundred. 

MR. POLLOCK: You probably would have 
exceeded it. I think there are some factors that are 
raised in these studies, and perhaps we might be able 
to explore with your research people at another time 
so that we can amplify some of the material that is 
provided in there in this particular area. 


MR. INGLE: We would be very happy to do 
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MR. POLLOCK: I had some questions about 
those things, but they are of such a nature of explanation 
that probably they can be done at another time without 
tying up the public hearing. 

MR. INGLE: Well, we will be at your 
Service in that connection, Any additional information 
either in respect of those or other matters, we have made 
a note of two or three things that have been asked about, 
we will be glad to furnish. 

MR. POLLOCK: I must say to the credit of 
the Steelworkers that this is an extremely thorough and 
valuable study so far as the Commission is concerned. 

We appreciate that you have big shoulders on which these 
problems rest because of your size and organization, and 
we certainly are appreciative of the amount of work that 
you obviously have put into this preparation of your 
brief and the case studies which are really an invaluable 
record, and it is unfortunate that we do not have this 
type of record from all unions and employers as well. 

We are now trying to do our best to compile such a basis 
ror analysis. 

Certainly, your Union ought to be given 


full marks for the credible job which you did in this 


regard. 


MR. INGLE: Thank you very much. 

ay: THE COMMISSIONER: This hearing is adjourngd 
28 until 10:00 o'clock tomorrow morning. 

29 


30 -~--Adjournment. 
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